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Executive Secretary

National Labor Relations Board
1015 Half Street, SE
Washington, DC 20570
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FOR THE SIXTH CIRCUIT
NATIONAL LABOR RELATIONS BOARD )
, )
Petitioner/Cross-Respondent: )
) _ )
v. ) Nos. 1821909 and 18-1988
. )
LOU’S. TRANSPORT INC., AND ) .
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counsel of record through the appellate CM/ECF.

/s/'Linda Dreeben
Linda Dreebén .
Deputy-Associate General Counsel.
NATIONAL LABOR RELATIONS BOARD
1015 Half Street, SE

Washington, DC 20570

Dated at Washington, DC
this 24th day of October, 2018
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NOTICE: This opinion is subject to formal revision before publication in the
bound volumes of NLRB decisions. Readers are requested to notify the Ex-
ecutive Secretary, National Labor Relations Board, Washington, D.C.
20570, of any typographical or other formal errors so that corrections can
be included in the bound volumes.

Lou’s Transport, Inc. and T.K.M.S., Inc.! and Mi-
chael Hershey. Case 07-CA-102517

July 24,2018
SUPPLEMENTAL DECISION AND ORDER

BY CHAIRMAN RING AND MEMBERS MCFERRAN
AND EMANUEL

On January 25, 2018, Administrative Law Judge Kim-
berly R. Sorg-Graves issued the attached supplemental
decision. The Respondent filed exceptions and a brief in
support, and the General Counsel filed an answering
brief.

The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel.

The Board has considered the supplemental decision
and the record in light of the exceptions and briefs and
has decided to affirm the judge’s rulings, findings,? and
conclusions and to adopt the recommended Order as
modified and set forth in full below.

ORDER

The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge and
orders that the Respondent, Lou’s Transport, Inc. and

TK.M.S,, Inc.,, Pontiac, Michigan, its officers, agents,

successors, and assigns, shall pay Michael Hershey the
following amounts, which total $49,817, plus interest
accrued on the net backpay, bonuses, and interim ex-
penses to the date of payment at the rate prescribed in
New Horizons, 283 NLRB 1173 (1987), compounded
daily as prescribed in Kentucky River Medical Center,
356 NLRB 6 (2010), minus tax withholdings required on
the backpay and bonuses by Federal and State laws.

! We amend the caption to correct the mame of Respondent
TKM.S,, Inc.

2 The Respondent has implicitly excepted to some of the judge’s
credibility findings. The Board’s established policy is not to overrule
an administrative law judge’s credibility resolutions unless the clear
preponderance of all the relevant evidence convinces us that they are
incorrect. Standard Dry Wall Products, 91 NLRB 544 (1950), enfd.
188 F.2d 362 (3d Cir. 1951). We have carefully examined the record
and find no basis for reversing the findings.

In affirming the judge’s finding that unemployment compensation
payments are not interim earnings under Board law, we do not rely on
her citation to Paint America Services, 353 NLRB 973 (2009), a two-
member Board decision. See New Process Steel, L.P. v. NLRB, 560
U.S. 674 (2010). Instead, we rely on NLRB v. Gullett Gin Co., 340
U.S. 361 (1951).

366 NLRB No. 140

Filed: 08/03/2018 Page: 18
Net Backpay: $11,683
Bonuses: $ 5267
Interim Expenses: $21,354
401(k) Non-taxable Distribution: $11.513
TOTAL: $49,817

It is further ordered that the Respondent reimburse Mi-
chael Hershey for any additional estimated lost 401(k)
gains to the date of payment, calculated using the same
method to calculate lost 401(k) gains set forth in the
compliance specification. ‘

It is further ordered that the Respondent reimburse Mi-
chael Hershey for any adverse tax consequences of re-
ceiving a lump-sum backpay award, allocating the back-
pay award to the appropriate calendar years as prescribed
in AdvoServ of New Jersey, Inc., 363 NLRB No. 143
(2016).3 o '

Dated, Washington, D.C. July 24, 2018

John F. Ring, Chairman
Lauren McFerran, Member
William J. Emanuel,

. Member

(SEAL) NATIONAL LABOR RELATIONS BOARD

Dynn Nick, Esq., for the General Counsel.

Steven A. Wright and Amy D. Comito, Esgs. (Steven A. Wright,
P.C.), for the Respondent.

Michael Hersey, for the Charging Party.

SUPPLEMENTAL DECISION
STATEMENT OF THE CASE

KIMBERLY R. SORG-GRAVES, Administrative Law Judge.
These supplemental proceedings were tried before me in De-
troit, Michigan on September 18, 2017, pursuant to a compli-
ance specification and notice of hearing that issued by the Na-
tional Labor Relations Board, Region 07 on November 6, 2015,
and was later amended on June 27, 2016, December 8, 2016,
August 3, 2017, and August 14, 2017. At the commencement

3 Schedule J of the compliance specification calculates that there
would-have been no adverse tax consequences as a result of Hershey
receiving the lump-sum backpay amount calculated in the compliance
specification in 2017, but that calculation may change based upon the
year in which the payment is rendered. '
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2 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

of the hearing, I granted General Counsel’s oral motion to
amend the fourth amended compliance specification issued on
August 14, 2017, to correct some mathematical errors and to

admit it into the record as GC Exh. 1(gq). (Tr. 11-13; GC Exhs.

1(ii) and 1(qq))! I also granted Lou’s Transport, Inc. and
T.K.S., Inc.’s (Respondent) oral motion to amend its answer to
the fourth amended compliance specification by removing the
document at page 4 of its answer, which is a 1-page excerpt
from the transcript of the underlying unfair labor practice hear-
ing, and all references to that document. (Tr. 8-9; GC Exh.
.1(00).) Respondent’s amended answer serves as its answer
(Respondent’s Answer) to the amended fourth amended com-
pliance specification (Compliance Specification). (GC Exh.
1(00) and (q9).)

General Counsel contends that the Compliance Specification
alleges the amount of backpay and compensation for other ben-
efits due to Michael Hershey (Hershey or Charging Party) un-
der the terms of the Board’s decision and order in Lou's
Transport, Inc., 361 NLRB 1446, 1448 (2014). In its decision,
the Board found that Respondent had discharged Hershey in
violation of Section 8(a)(1) of the Act because of his protected
concerted activity protesting the safety conditions of the roads
and the poor maintenance of the trucks that drivers were re-
quired to drive in a mine where they were performing work.
The Board’s order in Lou's Transport, Inc. was enforced by the
U.S. Court of Appeals for the Sixth Circuit in Lou's Transport,
Inc., v. NLRB, 644 Fed.Appx. 690 (6th Cir.2016), 205 LRRM
(BNA) 3651 (April 6, 2016).

The Board’s enforced order, in pertinent part, requires Re-
spondent to take the following affirmative actions:

(2) Within 14 days from the date of this Order, offer Michael
Hershey full reinstatement to his former job or, if that job no
longer exists, to a substantially equivalent position, without
prejudice to his seniority or any other rights or privileges pre-
viously enjoyed.

(b) Make Michael Hershey whole for any loss of eamings and
other benefits suffered as a result of the discrimination against

him, in the manner set forth in the remedy section of the

judge’s decision as modified.
(c) Compensate Michael Hershey for the adverse tax conse-

quences, if any, of receiving a lump-sum backpay award, and

file a report with the Social Security Administration allocating
the backpay award to the appropriate calendar
quarters. . ..
(f) Preserve and, within 14 days of a request, or such addi-
tional time as the Regional Director may allow for good cause
shown, provide at a reasonable place designated by the Board
- or its agerits, all payroll records, social security payment rec-
ords, timecards, personnel records and reports, and all other
records, including an electronic copy of such records if stored
in electronic form, necessary to analyze the amount of back-
pay due under the terms of this Order. :

¥ Abbreviations used in this decision are as follows: “Tr.” for the

'Transcript, “GC Exh.” for the General Counsel’s exhibits, “R. Exh.” for -

Respondent’s Exhibits, and “U. Exh.” for the Union’s Exhibits. Specif-
ic citations to the transcript and exhibits are included where appropriate
to aid review, and are not necessarily exclusive or exhaustive.

In making my findings and conclusions, I have considered
the entire record, and have had an opportunity to observe the
demeanor of the witnesses at the hearing. I have also consid-
ered the briefs filed by the General Counsel and the Respond-
ent.

POSITIONS OF THE PARTIES

General Counsel asserts in the Compliance Specification that
the appropriate backpay period for Hershey was from March
27, 2013, to August 22, 2016, and that Respondent owes Her-
shey $11,683 in net backpay (gross backpay minus 5% for
401(k) contributions and minus interim earnings), $5267 in
bonuses, $11,513 in 401(k) non-taxable distributions, $21,354
in interim expenses, $495 in consequential economic harm, all
totaling $50,312, plus reimbursement for any excess tax liabil-
ity on Hershey’s part due to the lump sum backpay payment,
plus interest through the date of payment. (GC Exh. 1(qq).)

As is set forth in Respondent’s Answer to the Compliance
Specification, Respondent asserts that General Counsel made
multiple errors in the methods used to compile the Compliance
Specification. (GC Exhs. 1(co) and (qq).) Respondent asserts
that Hershey’s higher hourly wage during his interim employ-
ment supports its claim that he is not owed backpay. Respond-
ent contends that the Compliance Specification contains errors
in failing to properly offset Hershey’s interim earnings against
the backpay liability. Respondent contends that General Coun-
sel erred in its computation of backpay by using the wrong
backpay period, the wrong comparable employees, and the
wrong wage raté in some of its calculations. Respondent fur-
ther contends that General Counsel erred by disparately calcu-
lating overtime pay, and by failing to deduct union dues, uni-
form expenses and unemployment insurance payments from the
backpay amount. Also, Respondent asserts that General Coun-
sel erred by using the wrong work location to calculate mileage
in computing interim expenses and by not offsetting the interim
expenses against interim earnings. Finally, Respondent oppos-
es the inclusion of employer matched 401(k) contributions and
projected interest on the 401(k) benefit reimbursement calculat-
ed in the Compliance Specification.?

OVERVIEW OF LEGAL STANDARDS

The Board has noted that a loss of employment as the result
of an unfair labor practice is presumptive proof that some
backpay is owed. St. George Warehouse (St. George Ware-
house I), 351 NLRB 961, 963 (2007). In a compliance proceed-
ing the General Counsel has the burden of proving the amount
of gross backpay due each discriminatee. Id.; Florida Tile Co.,
310 NLRB ‘609 (1993). See also, NLRB v. S.E. Nichols of
Ohio, 704 F.2d 921, 924 (6th Cir.1983), cert. denied 464 U.S.
914 (1983); NLRB Casehandling Manual (Part Three) Compli- -
ance, Section 10532.3 (CHM Section). In Performance Friction
Corp., 335 NLRB 1117, 1117 (2001), the Board noted:

- 2 Respondent did not oppose the Compliance Specification’s deter-
mination that no excess tax penalty will result from the lump payment
of the total backpay liability assessed in the Compliance Specification
or the appropriateness of interest being due on the backpay liability to
the date of its payment. Therefore, those determinations in the Compli-
ance Specification are not directly addressed herein.
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. Both the Board and the Court have applied a broad standard
of reasonableness in approving numerous methods of calcu-
lating gross backpay. Any formula which approximates what
the discriminatees would have earned had they not been dis-
criminated against is acceptable if not unreasonable or arbi-
trary in the circumstances. La Favorita, Inc., 313 NLRB 902,
903 (1994), enfd. mem. 48 F.3d 1232 (10th Cir. 1995). The

" Board is required only to adopt a formula which will give a
close approximation of the amount due; it need not find the
exact amount due. NLRB v. Overseas Motors, 818 F.2d 517,
521 (6th Cir. 1987), citing NLRB v. Brown & Root, Inc.,311
F.2d 447, 452 (8th Cir. 1963). Nonetheless, the objective is to
reconstruct as accurately as possible what employment and
eamnings the discriminatee would have had during the back-
pay period had there been no unlawful action. American Mfg.
Co. of Texas, 167 NLRB 520 (1967); CHM Section 10532.1.

The comparable or representative émployee approach is an

accepted methodology on which to base backpay calculations.
Performance Friction Corp., supra at 1117. After the General
Counsel has established the amount of gross backpay due to the
discriminatee, the Respondent then has the burden of establish-
ing affirmative defenses to mitigate its liability. Sr. George
Warehouse I, supra, at 963; Grosvenor Resort, 350 NLRB
1197, 1198 (2007).
" “Another well-established principle is that, where there are
uncertainties or ambiguities, doubts should be resolved in favor
of the wronged party rather than the wrongdoer.” Kansas Re-
fined Helium Co., 252 NLRB 1156, 1157 (1980) (enf’d. sub
nom. Angle v. NLRB, 683 F.2d 1296 (10th Cir. 1982). See also,
F. M. Broadcasting Corporation d/b/a WHLI Radio, 233
NLRB 326, 329 (1977). In United Aircraft Corp., 204 NLRB
1068 (1973), the Board stated that “the backpay claimant
should receive the benefit of any doubt rather than the
[rlespondent, the wrongdoer is responsible for the existence of
any uncertainty and against whom any uncertainty must be
resolved.” :

Issues

A. Was net backpay calculated correctly in the
Compliance Specification?
1. Was the correct backpay period used?
The Compliance Specification assumes the backpay period

to be from the date of Hershey’s discharge, March 27, 2013, to
August 22, 2016, at which time Hershey failed to timely re-

spond to Respondent’s unequivocal and unconditional offer of -

reinstatement. (Tr. 19; GC Exh. 1(qq).at para. 4.) Respondent
agrees that the backpay period started on March 27, 2013, but
contends that it ended on November 24, 2014, when Hershey
testified in the underlying unfair labor practice hearing that he
did not want to be reinstated by Respondent. (Tr. 137.)

I reject Respondent’s contention that Hershey’s testimony
during the unfair labor practice hearing that he did not want to
be reinstated by Respondent tolled the backpay liability period.
Respondent contends that these statements by Hershey excused
it from following Board precedent and the Board order in this
matter to “offer Michael Hershey full reinstatement to his for-
mer job or, if that job no longer exists, to a substantially

equivalent position, without prejudice to his seniority or any
other rights or privileges previously enjoyed” in order to toll
backpay liability. Respondent’s questions about reinstatement
posed to Hershey during the unfair labor practice hearing did
not meet the specific standards required in making an uncondi-
tional offer of reinstatement and allowing a reasonable time to
accept that offer, and therefore, Hershey’s rejection of rein-
statement under those circumstances does not toll backpay
liability. Spitzer Akron, Inc., 195 NLRB 114, 114 (1972); Flat-
iron Materials Co., 250 NLRB 554, 554 (1980); Cooperativa
de Credito y Ahorro Vegabajena, 261 NLRB 1098 (1982). See
also Lipman Bros. Inc., 164 NLRB 850, 853 (1967); Rikal
West, Inc., 274 NLRB 1136 (1985).

Therefore, I find that the backpay period of March 27, 20 13

to August 22, 2016, is appropriate.

2. Were the appropriaté comparable employees used to calcu-
late backpay?

The Region solicited payroll and other information from Re-
spondent in an attempt to identify the appropriate comparable
employee(s) on whose wages the Compliance Specification
bases Hershey’s backpay amount. Respondent provided the
Region with payroll records for 11 drivers. Respondent em-
ploys- two different types of truck drivers, who perform differ-
ent types of work, which affected the amount of work available
for each type of drivers. The labor agreement between Re-
spondent and the International Brotherhood of Teamsters,
Chauffeurs, Warehousemen and Helpers of America, Local
Union #614 (IBT labor agreement) sets different pay rates for
these two types of drivers. Hershey drove a quad axle truck for
Respondent. Therefore, I find, and Respondent and General
Counsel agree, that the proper method of calculating backpay is
by using another quad -axle truck driver as a comparable em-
ployee.

General Counsel contends that Ronnie Smith, hired April 12,
2011, and Gary Forsyth, hired May 17, 2011, are the appropri-
ate comparable employees for Hersey, who was hired more
than a year later on July 26, 2012. Respondent contends that
the appropriate comparable employee is Kevin Moore, Sr. with
a hire date of May 31, 2012, less than 2 months before Her-
shey’s. The compliance officer testified that he considered
using Moore as the comparable employee, but notice that
Moore and quad axle truck driver, Jeffrey Clem, hired June 5,
2003, had large unexplained gaps in their employment with
Respondent. (Tr. 117-118; GC Exh. 11.) Based upon Clem’s
seniority status, which under the agreement would make him
less likely to be laid off during those pericds of time while
other less senior quad axle drivers continued to work, I do not
find that layoff by seniority for lack of work explains his gaps
in employment. The compliance officer testified that Clem’s
gaps in employment called into question' why these two em-
ployees with significantly different seniority status had gaps of
in their employment histories. (Tr. 21-22.) General Counsel
attempted to determine the reason for these gaps in employment
by letters dated April 18, May 1, and June 2, 2017, requesting
that Respondent provide the Region with layoff documents,
recall documents, and any other documents that would explain
the gaps in employment for Moore and any otEer employee.
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(GC Exhs. 3, 4, and 5.) Respondent did not respond to any of
these inquiries. (Tr. 22.)

Furthermore, Respondent presented no evidence at hearing
and made no contentions in its Answer or brief in this matter to
explain the gaps in Moore’s employment. (GC Exh. 1(00).)
Instead, Respondent argues that General Counsel dismissed
Moore as the appropriate comparable employee because Her-
shey would not receive backpay if Moore was used as the com-
parable employee without making any assertion as to. why
Moore had gaps in employment. (R. Br. at pgs. 8-10.) Re-
spondent’s general manager of operations and sales, David
Laming, admitted that Respondent maintains time records for
each employee. (Tr. 150-151; R. Exh. 10.) If there was an
overall decrease in labor hours for quad axle drivers, Respond-
ent would have been in a position to provide that evidence.
Instead, Respondent presented no evidence and gave no expla-
nation to support a finding that Moore’s gaps in employment

were based upon any reason that would have affected the avail-

ability of work for Hershey. Furthermore, the record reflects
that Respondent hired and trained new quad axle drivers during
the backpay period. (Tr. 146-147.) Therefore, Respondent
failed to establish that Hershey’s work schedule would reflect
gaps comparable to Moore’s had Hershey not been discharged.
. As there is a failure on Respondent’s part to submit evidence
within its control that results in uncertainties and ambiguities, I
resolve the doubts in faver of the wronged party rather than the
wrongdoer. See Kansas Refined Helium, supra at 1157. Ac-
cordingly, I find that the Compliance Specification’s average of
the hours worked by Gary Forsyth and Ronnie Smith, the two
next senior quad axle truck drivers, constitutes a reasonable
“comparable employee “on which to base the hours of work
used to calculate the backpay.?

3. Was the proper wage rate used to calculate backpay?

The IBT labor agreement sets the wage rate for quad axle
drivers based upon years of service. For the most part, the
" Compliance Specification uses the IBT labor agreement wage
rate which varies based upon years of service to determine how
much Hershey would have earned if he had not been dis-
charged. Respondent agrees that this is the appropriate rate for
Hershey but disagrees with the few instances in the Compliance
Specification where a higher wage rate is used. The payroll
records for comparable employee Smith reflect that at some
times he received $2 or more per hour than the IBT labor
agreement wage rate for his years of service. (R. Exh. 1; GC
Exh. at pg. 25.) Assuming that these variances in wages were a
. result of prevailing wage work with rates that exceeded the
contractual wage rate, the Compliance Specification applied the
increases to the wage rate used for calculating the backpay
amount for the same periods based upon the assumption that
the same increases would have also been available to Hershey.

Laming testified that he could not recall prevailing wage rate
work during the applicable time period and claimed that the
variances in Smith’s wage rate were due to a flat $2 per hour

-3 I also find that the Compliance Specification meets the required
reasonable standard in its reliance upon only Smith’s payroll history for
pericds during which -Forsyth- was performing dispatch and not quad

" axle driving work. (Tr. 24; GC Exh. 1(qq), fn.1.)

premium for training new drivers. The training premiumn was
available to Smith and other experienced drivers, who were
willing to perform the training when available. (Tr. 146-147.)
This testimony is not fully consistent with Smith’s payroll rec-

.ords which periodically reflect wage rates more than $2 above

the contractual amount. (R. Exh. 1.) Respondent never ex-
plained why the wage rate would have varied more than the $2
premium for training new drivers. More importantly, Respond-
ent provided no evidence that Hershey, who had 35 years of
driving experience, would not have been eligible for the $2
training premium or other increases in wages above the con-
tractual wage rate that Smith enjoyed. (Tr. 133.)

I again resolve ambiguities in the record in the favor of the
claimant and against the Respondent. See Kansas Refined He-
lium, supra at 1157. Thus, I find that the wage rates used in the
Compliance Specification to calculate backpay are reasonable
approximations of the wage rates that Hershey would have
enjoyed if he had not been unlawfully discharged.

4. Was the overtime portion of the backpay
calculated appropriately?

Respondent contends that the manner in which overtime pay
was calculated in the Compliance Specification was unreasona-
ble and arbitrary.* Respondent contends that it results in a
backpay award for Hershey that arbitrarily puts him in a better
financial position than if he remained employed by Respondent.
Respondent contends that this is especially true in this case
because Hershey received higher hourly wages at his interim
employment than the contractual wage provided by Respond-
ent. General Counsel contends that the method used to com-
pute overtime pay liability is consistent with Board precedent
and the Board’s Compliance Manual policy not to deduct earn-
ings from excess overtime worked by a claimant at interim
employment even if this calculation seems to make the claimant
more than “whole”.

Respondent provided the Region with biweekly payroll in-
formation for the comparable employees. This information
gave total regular hours and overtime hours for each 2-week
payroll period. Respondent did not provide time cards or other
information from which the Region could have derived the
accurate regular and overtime hours to attribute to each week,
nor did Respondent enter any such records into evidence.

To compare the available payroll information to Hershey’s
interim earnings, the biweekly totals for each of the comparable

_ employees were divided by two and equal amounts of regular

hours and overtime hours were allocated to each week of the
payroll period. Then the two comparable employees’ regular
hours and overtime hours were averaged for each week. Dur-
ing the periods that Hershey’s interim employment was com-
pensated bi-weekly, his regular hours and overtime hours were
divided by two and equally allocated to each week in the same

+ Respondent did not dispute the formula used to calculate backpay
bonuses other than its contention that the wrong comparable employees
were utilized. Because I found the use of the average of the two em-
ployees’ payroll information was a reasonable basis for calculating the
backpay liability under the circumstances of this case, I find that basing

‘the backpay bonus amounts due on the average of the comparable em-

ployees” bonuses also is reasonable.
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manner. Much of his interim employment was compensated
weekly; therefore, the totals for those individual weeks were
utilized in the Compliance Specification. I find the method

used to allot regular and overtime hours to individual weeks in

the Compliance Specification is reasonable based upon the
information provided by Respondent for this purpose.

The average regular and overtime hours for the comparable
employees for each week in the backpay period were used in
the Compliance Specification to compare overtime work to
Hershey’s interim overtime hours on a weekly basis. If Her-
shey worked more overtime hours at his interim employment
for any week, the pay for the overtime hours that exceeded the
average comparable overtime hours was not subtracted from
the backpay liability. If Hershey worked less overtime hours
than the average of the comparable employees, the pay for the
overtime hours that exceeded the overtime hours worked by
Hershey that week was included in the backpay liability.
Schedule D of the Compliance Specification calculates the
gross backpay liability to be $19,144 using this method.’ (GC
Exh. 1(qq), pg. 41.)

Respondent objects to this week-by-week companson and
contends that the overtime portion of the backpay liability
should be calculated on a quarterly basis, similarly to how the
backpay liability for regular hours was computed in the Com-
pliance Specification. Respondent contends that the total of the
average overtime hours for the comparable employees over
each quarter should be deducted from the total overtime com-
pensation that Hershey earned at interim employers for each
quarter as was done with- the regular hours, which results in
lower backpay liability. Yet, the backpay liability numbers
provided by Respondent do not rely upon quarterly calculations
but rather it offsets quarters of lower interim earnings than
backpay liability with quarters of higher interim eamnings than
backpay liability. (Tr. 115; GC Exh. 1(00), pg. 8 of Spreadsheet
1, Net Backpay calculation column.) Indeed, Respondent’s
own calculations show five quarters during which Hershey’s
total interim earnings were less than the backpay liability for
those quarters, totaling a backpay liability of $16,507.12. Id.
Thus, Respondent’s calculations ignore long standing Board
precedent that holds that interim earnings that exceed gross
backpay in any quarter are not applied against gross backpay in
any other quarter. See, F. W. Woolworth Co., 90 NLRB 289,
293 (1950); see also, NLRB Casehandling Manual (Part Three)
Compliance, Sec. 10564.3. Thus, the difference between the
Compliance Specification’s and the Respondent’s calculation
of the gross backpay by quarters is $2,637.

This difference in quarterly gross backpay sums is a result of
the Compliance Specification’s weekly comparison of overtime
hours. In asserting that this is the correct method to calculate
backpay liability, General Counsel relies upon the Board’s
Compliance Manual Section 10554.3, entitled “Interim Earn-
ings Based on Hours in Excess of Those Available at Gross
Employer Not Deductible,” which states: '

5 In Schedule E, the gross backpay for each week is reduced by 5%
for the contribution to the 401(k) plan in which Hershey had participat-
ed prior to his discharge, resulting in a net backpay hablllty of $11,683,
(GC Exh. 1(q9), Pe: 53) .

In cases where a discriminatee worked substantially more
hours for an interim employer than he or she would have
worked for the gross employer, only interim eamings based
on the same number of hours as would have been available at
the gross employer should be offset against gross backpay
Citing, United Aircraft Corp., 204 NLRB 1068, 1073-1074
(1973); See also EDP Medical Compuler Systems, 293 NLRB
857, 858 (1989) (Interim eamings from hours worked in ex-
cess of hours available at the respondent employer should not
be deducted to reduce backpay liability).

In EDP Medical Computer Systems, 293 NLRB 857, 858
(1989), the Board held that a “backpay claimant who ‘chooses
to do the extra work and earn the added income made available
on the interim job’ may not be penalized by having those extra
eamnings deducted from the gross backpay owed by the Re-
spondent.” Citing, United Aircraft Corp., 204 NLRB 1068,
1073 (1973). In United Aircrafi, the Board enforced the admin-
istrative law judge’s finding that

supplemental earnings from a “moonlighting” job constitute
an exception to the rule that interim eamings are deductible
from gross backpay, supplemental eamings from “excess
overtime” on an interim job should likewise constitute an ex-
ception. Eamings from such extra effort, whether exerted on
“excess overtime” or a “moonlighting” job, should operate to
the advantage of the backpay claimant, not of the employer
required to make him whole for a discriminatory discharge.
Moreover, if [a discriminatee’s] backpay plus ‘excess over-
time’ seems to make him more than “whole,” it is as a result
of his extra effort above and beyond his performance of a full-
time job, not because the [rlespondent is required to do more
than make him whole for the loss of earnings suffered as a re-
sult of his unlawful termination.

In Regional Import & Export Trucking Co., 318 NLRB 816,
818 (1995), the Board reaffirmed this approach and held “any
pay for hours worked for any employer during the backpay
period in excess of those hours which [the backpay claimant]
would have worked at the Respondent Employer should be
considered supplemental income and should not be deducted as
interim earnings.” (Emphasis added.) See also, Center Service
System Division, 355 NLRB 1218, 1221 (2010). The Board in
United Aircrafi held that such overtime work should “operate to
the advantage of the backpay claimant, not of the employer
required to make him whole for a discriminatory discharge.”
This is what was done in the Compliance Specification.

Thus, I find that the Compliance Specification’s comparison
of weekly overtime hours to determine if there was overtime
pay for hours worked for an interim employer in excess of
those hours which Hershey would have worked for Respondent
and vice versa is an appropriate method of calculating overtime
hours. I also find that the Compliance Specification is correct
in not deducting the pay for the overtime hours performed by
Hershey at interim employers in excess of what was available if
he was employed by Respondent. Furthermore, I find that the
Compliance Specification correctly included backpay liability
for ‘any overtime hours that were available at Respondent in
excess of the overtime hours worked by Hershey at interim
employers on a weekly basis.
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5. Was it appropriate not to deduct union dues, uniform fees,
and unemployment benefit payments to Hershey from the
backpay liability figure?

Respondent contends that the failure to deduct union dues,
uniform fees and unemployment benefit payments from the
backpay figure in the Compliance Specification was unreason-
able. I find that none of these amounts should have been de-
ducted from the backpay figure. First, employees earn a partic-
ular amount of pay and may or may not under the circumstanc-
es owe union dues to a union.® Thus, in determining how much
Respondent owes Hershey in backpay, any possible obligation
that Hershey may have to pay dues to a union is not factored
into that calculation. Respondent did not assert that under these
circumstances it was under some duty to remit dues pursuant to
the IBT labor agreement on Hershey’s behalf and would do so.
Instead, Respondent contended that Hershey should not get the
benefit of this amount in a backpay calculation because if he
was still employed, Respondent would deduct dues from his
pay. What Respondent fails to consider is that its unlawful
discharge of Hershey prevented him from enjoying any benefits
of being a union member while working for Respondent. Ac-
cordingly, 1 find no merit to the argument that union dues
should be deducted from the backpay calculation.

Second, Respondent argued for the first time at the hearing
that uniform fees should have been deducted from the backpay
figure, because Respondent deducts from its drivers’ pay a
monthly uniform expense fee. General Counsel asserts that
Respondent, by failing to raise this defense in its Answer to the
Compliance Specification or by requesting to amend its Answer
at hearing to include this defense, waived this argument. (GC
Exh. 1(00).) As support, the General Counsel cites to Board’s
Rules and Regulations Section 102.56(b) and (c); Airports Ser-
vice Lines, 231 NLRB 1272, 1273 (1977); Baumgardner Co.,
298 NLRB 26 (1990). I agree with General Counsel that Re-
spondent failed to meet’its burden to raise this defense in its
Answer or request to amend its Answer as required under
Board regulations and precedent. I also find that Respondent’s
unlawful dlscharge of Hershey prevented him from getting the
benefit of wearing the uniform required by Respondent; there-
fore, it is unreasonable to deduct that amount from the backpay
amounted due to him. Thus, I find that the uniform fees were
correctly not deducted from the backpay amount in the Compli-
ance Specification.

Finally, Respondent contends that the amount of money that
Hershey received in unemployment insurance benefits should
have been deducted from his backpay amount. Board prece-
dent clearly establishes that “[u]nemployment compensation
payments are not interim earnings under Board law.” Paint

¢ Respondent claims that Hershey would have been required to pay’

union dues under the IBT labor agreement’s Article 1, Union Skop and
Dues provision. General Counsel contends that because ‘Michigan,

where Hershey worked, passed the Michigan Freedom to Work Act that'

would have relinquished any requirement to pay dues in order to con-
tinue to be employed by Respondent. I find it is unnecessary to deter-
mine the effect of this law on the IBT labor agreement, because regard-

less of the effects of this state statute, I find it inappropriate to deduct °

the dues from the backpay liability for tlie reasons discussed herein.
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America Services, 353 NLRB 973, fn. 5 (2009). See also,
NLRB Casehandling Manual (Part Three) Compliance, Sec.
10554.1 (“Unemployment insurance payments are collateral
benefits; as such, they are not interim earnings and are not off-
set against gross backpay.”) Citing, NLRB v. Gullett Gin Co.,
340 U.S. 361 (1951); Paint America Services, 353 NLRB 973
(2009). Accordingly, I find that any money Hershey may have
received in unemployment benefits during the backpay period
was correctly not deducted from the gross backpay ﬁgure in the
Compliance Specification.

B. Were the interim expenses correctly not offset by interim
earnings and reasonably calculated?

The interim expenses in the Compliance Specification con-
sist of expenses Hershey incurred in commuting to and from
work at interim employers in excess of what General Counsel
contends Hershey would have traveled to work for Respondent.
(GC Exh. 1(qq).) Respondent does not contend that the Com-
pliance Specification is incorrect in the formula or mileage
amounts for the various locations used to calculate the interim
expenses. Instead, Respondent contends that interim expenses
are not warranted in the instant case pursuant to the Board’s
decision in King Soopers, Inc., 364 NLRB No. 93 (2016), and
that the interim expenses in the Compliance Specification were
derived from mileage information from the wrong facility of
Respondent. (Tr. 146; GC Exh. 1(00).)

Respondent asserts that the Board’s holding in King Soopers
does not apply to the instant case because Hershey was not
similarly situated to the two example situations used by the
Board in King Soopers to illustrate its point that interim ex-
penses should not be offset by interim earnings. Id. slip op. at 5.
The Board used two examples to highlight the injustice of off-
sefting interim expenses against interim eamings especially in
certain circumstances. First, the Board noted that discrimi-
natees who were unable to find interim employment did not
receive any compensation for their search-for-work expenses.
Second, the Board noted that discriminatees who found jobs
that paid lower than their expenses did not receive full compen-
sation for their search-for-work and interim employment ex-
penses. Respondent misreads the Board’s holding in King
Soopers to apply only when the discriminatee is similarly situ-
ated to the hypothetical discriminatees in these two. examples.
To the contrary, the Board used these two worst case scenarios
to highlight the need for the change in its precedent, but it did
not find that its holding was limited to these circumstances.
Instead, the Board stated that respondents are liable for interim
expenses in the same manner that they are liable for other ex-
penses, (i.e. medical expenses and retirement fund contribu-
tions) incurred as a direct result of being unlawfully discharged -
without those expenses being offset by interim earnings. Id. slip
op. at 6. Therefore, just as a discriminatee would be compen-
sated for medical expenses incurred as a result of an unlawful
discharge, despite the fact that the discriminatee made a higher
wage from an interim ‘employer, travel expenses to an interim
employer should not be offset against interim earnings. See JG
Restaurant Ventures, LLC, d/b/a Big Louie's Pizza, 365 NLRB
No. 144, slip op, at 3 (2017) (Board orders that search for work
and interim employment expenses shall be calculated separately
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from taxable net backpay.) Thus, contrary to Respondent’s
argument, I find that the interim travel expenses in the Compli-
ance Spec:ﬁcanon were correctly not offset by Hershey’s inter-
im earnings.

Respondent also contends that Hershey would bave reported
for work during the entire backpay period at its Flat Rock,
Michigan facility not its Pontiac, Michigan facility. The dis-
tance from Hershey’s home to the Pontiac facility was used to
determine interim expenses in the Compliance Specification,
not the distance from Hershey’s home to the Flat Rock facility
which is farther from Hershey’s residence than his interim em-
ployment was located.

In the fall of 2012, Hershey was working at Respondent’s
Pontiac facility, but as the winter months approached, work for
quad axle drivers decreased at the Pontiac facility. Respondent
offered Hershey and other employees, who normally reported
to the Pontiac facility, temporary work out of its Flat Rock
facility, which was approximately an hour commute each way.
Hershey contends that he and four other employees, who ac-
cepted the work out of the Flat Rock facility, were told that
they would be compensated in some form for the extra com-
mute to the Flat Rock facility. Hershey also testified that he
was instructed by dispatcher Tony Allen to report to the Pontiac
facility every morning before going to the Flat Rock facility
and to return to the Pontiac facility every evening to turn in
paperwork. (Tr. 124-125, 132, 156-157.) There is no dispute
that Hershey was never compensated by Respondent for the
extra commute to the Flat Rock facility. I credit Hershey’s
testimony that he believed he was required to report to the Pon-
tiac facility before and after commuting to Flat Rock each day.
No direct evidence was submitted to rebut this claim and Her-
shey acted consistent with that belief by reporting to the Ponti-
. ac facility throughout the time he worked out of the Flat Rock
facility. I find it unnecessary to resolve the issue of whether
Hershey’s reporting to the Pontiac facility resulted in a legal
requirement for Respondent to reimburse Hershey and the other
employees for their commute time between the Pontiac and Flat
Rock facilities. ,

Hershey testified that he and the other employees were told
that the Flat Rock work was temporary, and Respondent pre-
sented no evidence to contradict this testimony. (Tr. 157.) Her-
shey also testified that approximately 1 month after he was
discharged, while performing work for an interim employer, he
passed the worksite at which he performed work out of the Flat
Rock facility. Hershey witnessed another company’s vehicles
performing the work that he and-other employees of Respond-
ent had been performing. (Tr. 127.) Respondent never directly
contradicted that the work Hershey was performing out of the
Flat Rock facility had discontinued. Instead, Respondent con-
tended that Hershey would have continued to work on some
series of jobs out of the Flat Rock facility throughout the back-
pay period without submitting any invoices, time records or any
other evidence to support its assertion. The only evidence
submitted was testimony by general manager Laming in re-
sponse to leading questions by Respondent’s. counsel that until
some undefined time before the hearing there was at least one
Lou’s Transport employee driving from the north to perform
work at the Flat Rock facility. (Tr. 146, 152, 153—-154.) ‘De-
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spite Laming’s testimony that Respondent maintains employee
time cards, Respondent presented no evidence as to the number
of employees performing this work, the seniority of those em-
ployees, or a lack of work for Hershey at the Pontiac facility.
Again, I construe the ambiguity of the evidence in favor of the
wronged party and not the wrong-doer and find that the Com-
pliance Specification utilized the appropriate facility of Re-
spondent for calculating mileage to determine interim travel
expenses. '
Accordingly, 1 find that the interim travel expenses are cor-
rectly not offset by Hershey’s interim earnings and reasonably

. calculated in the Compliance Specification.

C. Were the 401(k) benefits correctly included in the total
backpay liability and reasonably calculated?

Before being discharged, Hershey participated in the 401 (k)
plan provided by Respondent as a benefit of his employment
pursuant to the IBT labor agreement. (Tr. 29; GC Exh. 6, pg.
32; GC Exh. 7, pg. 32.) Hershey regularly contributed 5% of
his income to the plan and received a matching contribution of
0.5% from Respondent. Hershey’s interim employers did not
offer pension benefits until he started employment with the
Road Commission for Oakland County in November of 2015.

+ Since he became eligible, Hershey has contributed to the Road

Commission’s 401(a) plan. (Tr. 29, 33, 129; R. Exh. 8.)
Respondent contends that the inclusion of compensation for

loss of 401(k) benefits in the Compliance Specification consti-

tutes speculation on top of speculation.” First, Respondent

- contends that it is mere speculation that Hershey would have

continued-to contribute to the 401(k). I agree that it is impossi-
ble to know whether Hershey would have consistently contrib-

" uted to a 401(k) fund during the backpay period, but the infer-

ence that he would do so is based upon his consistent practice
of contributing to the 401(k) fund while employed by Respond-
ent and his election to again contribute to his current employ-
er’s 401(a) plan, the first available to him through his employ-
ment since his discharge. When, as here, a claimant’s prior
conduct supports an inference that they would have acted in a
consistent manner, the benefit of doubt goes in favor of the
aggrieved and against the wrong-doer. See, Webco Industries,
Inc., 340 NLRB 10, 11 (2003) (Board found employee’s histor-
ical percentage of time for which he qualified for attendance
bonuses while working for the respondent was a reasonable

7 Respondent also contends that because the 401(k) compensation
liability was not included in the compliance specifications issued by the
Region until the fourth amended compliance specification issued, it is
somehow inappropriate to award compensation for any loss of 401(k)
benefits. The fact that earlier drafts of the Compliance Specification
may have been inaccurate and/or incomplete does not alter the purpose
of the compliance proceeding in enforcing the Board’s order “to make
Hershey whole for any loss of earnings and other benefits suffered as a
result of the discrimination against him.” Indeed, Board precedent
allows a second compliance specification and a second compliance
hearing when it is necessary to address all the compliance issues. See,
Domsey Trading Corp., 357 NLRB 2161, 2161 fn. 1 (2011); NLRB
Casehandling Manual (Part Three) Compliance, Sec. 10654.1. There-
fore, I find no merit to Respondent’s objectlon to the inclusion of com-
pensanon for the loss of 401(k) benefits in the Compllance Spectﬁca-
tion at issue.
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basis for projecting the percentage of time he would have re-
ceived an attendance bonus if his employment had not unlaw-
fully been terminated). Thus, I find that the Compliance Speci-
fication correctly assumes that Hershey would have continued
to contribute 5 percent of his income to a 401(k) fund provided
by Respondent and to receive the 0.5 percent match from Re-
spondent, because it is based upon his .contribution history
while employed by Respondent. I further find that calculating
the contribution amounts based upon the estimated gross back-
pay is a reasonable calculation method based.upon the available
evidence.

Second, Respondent contends that the 401(k) profits calcu-
lated in the Compliance Speculation are also based upon multi-
ple levels of speculation. Again, I agree that the calculations
are based upon speculation, but that is the nature of attempting
to recreate the past in compliance specifications. The NLRB
Casehandling Manual (Part Three) Compliance, Sec. 10544.3,
specifically requires the inclusion of retirement benefits, in-
cluding 401(k) benefits, in the make whole compliance specifi-
cations and notes that the evidence to make such calculations
can be difficult to obtain. As noted above, the “Board is re-
quired only to adopt a formula which will give a close approx-
imation of the amount due; it need not find the exact amount
due.” Performance Friction, supra at 1117. See also, Design
Originals, Inc., 343 NLRB 115, 117 (2004) (ordering the em-
ployer to make claimants whole for contractual contributions to
401(k) and any loss of interest they may have suffered as a
result of the failure to make such payments).

The Compliance Specification estimates the lost 401(k) con-
tributions from the beginning of the backpay period through
November 2015, when Hershey had access to a 401(a) plan
through an interim employer, and estimates the 401(k) profits
through the third quarter of 2017 when the hearing took place.®
Schedule H of the Compliance Specification estimates the
401(k) compensation liability as $11,513 by totaling $7,461 in
employee contributions, $746 in employer contributions, and
$3,306 in projected profits through the time of the hearing. (GC
~ Exh. 1(qq), Schedules F, G, and H.?

The compliance officer testified that he attempted to use the
Securian quarterly rate of returns to calculate the profits, but
was informed that the Securian fund no longer exists and the
rates of returns were not available. (Tr. 31, 105.)" Instead, the
compliance officer used the Vanguard 500 fund’s rate-of return
to estimate the profits, because it is a domestic equity fund
similar to the Securian equity fund and that it publishes its
quarterly rates of return, which are necessary for calculating the
estimated profits. The Vanguard 500 fund is an equity fund
~ like Securian was. During the relevant period, the Vanguard

* Within a few months of his discharge, Hershey had the option to
withdraw or roll the value of the Securian 401(k) fund to another pen-
sion fund vehicle. As discussed below, Hershey elected to withdraw
the value of his fund. (Tr. 109-110: GC Exh. 9.) Therefore, the calcu-
lations for the value of his 401(k) funds in the Compliance Specifica-
tion start at zero on the date of his discharge.

% The $7461 in employee contributions was deducted from gross
backpay resulting in the net backpay figure discussed above. There-
fore, only the employer contribution and projected profits totaling
$4,052 operates as an increase in the overall backpay liability.

12

500 closely approximated the S&P 500 but performed slightly
weaker than the S&P-500. Both of the Vanguard 500’s gains
and losses were used to calculate the approximate profits that
Hershey would have enjoyed if he had been allowed to contin-
ue contributing to the Securian equity fund or another fund
offered by Respondent. (Tr. 31-32, 106, 108.) .
Respondent contends that the Compliance Specification
should have used the rates of returns by one of the other 401(k)
funds offered to Respondent’s employees, but again submitted
no evidence to support its apparent assertion that these funds
rate of returns were substantially different than the Vanguard
500. The record is silent as to when the Securian equity fund
ceased to be offered by Respondent, the names or types of the
other 401(k) funds offered by Respondent, any evidence that

their quarterly rates of return were available and/or substantial-

ly different than the rates of the Vanguard 500 fund used in the
Compliance Specification.

I find the compliance officer’s use of the Vanguard 500°s
quarterly rates of return reasonable in light of the unavailability
of Securian’s rates of return, because it was an equity fund
similar to the fund offered by Respondent and it had available
quarterly rates of return. Furthermore, Respondent presented
no evidence in its Answer to the Compliance Specification or at
hearing to support a finding that the use of the Vanguard 500’s
quarterly rates of return does not result in a reasonable approx-
imation of the rate of return that Hershey would have enjoyed if
he was not unlawfully discharged.

Accordingly, I find that the method used to calculate the es-
timated employee contribution, employer matching contribu-
tion, and 401(k) profits in the Compliance Specification is rea-
sonable and the resulting amounts were correctly included in.
the total backpay liability.

D. Were consequential economic damages as a result of Her-
shey withdrawing funds from 401(%) correctly included in the
total backpay liability?

General Counsel contends that because of his discharge Her-
shey suffered economic hardship, and as a result, he withdrew
the $753 that existed in his 401(k) shortly after his discharge.
(Tr. 109-110, 131; GC Exh. 9 and 10.) The economic conse-
quences of the withdrawal of the 401 (k) funds are calculated in
the Compliance Speciﬁcatlon as consisting of a $75 early with-
drawal fee and $420.in estimated profit losses. (Tr. 47-50; GC
Exh. 1(qq), para. 16 and Schedule L) I agree with General
Counse] that the early withdrawal penalty fee and any loss of
profits due to the withdrawal of the 401(k) funds are conse-
quential damages as a result of an action taken by Hershey
which was not in the direct control of Respondent. As the Gen-
eral Counsel concedes, the Board’s order in this matter does not
require Respondent to reimburse Hershey for consequential
damages: As the Board has recognized, current Board prece-
dent does not authorize it to award consequential damages.
See, e.g., Guy Brewer 43 Inc., 363 NLRB No. 173, slip op. at 2
fn. 2 (2016).

- Accordingly, I find that the consequent]al damages were im-
properly included in the Compliance Specification.
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SUPPLEMENTAL ORDER

It is hereby ordered that Respondent, Lou’s Transport, Inc.
and T.K.M.S,, Inc.,, its officers, agents, successors, and assigns,
shall pay Michael Hershey the following amounts, which totals
$49,817, plus interest accrued on the net backpay, bonuses, and
interim expenses to the date of payment as prescribed in New
Horizons, 283 NLRB 1173 (1987), and Kentucky River Medical
Center, 356 NLRB 6 (2010), minus tax and withholdings re-
quired on the backpay and bonuses by Federal and State laws.

Net Backpay: $11,683
Bonuses: $ 5267
Interim Expenses: $21,354
401(k) Non-taxable Distribution: $11,513
TOTAL: $49,817 .

It is further ordered that Respondent reimburse Michael Her-
shey for any additional estimated lost 401(k) profits to the date

13

of payment to be calculated by using the same method to calcu-
late lost 401(k) profits set forth in the Compliance Specifica-
tion. :

It is further ordered that Respondent reimburse Michael Her-
shey for any adverse tax consequences, of receiving a lump-
sum backpay award calculated for the calendar year in which
the payment is made, allocating the backpay award to the ap-
propriate calendar years as prescribed in AdvoServ of New Jer-.
sey, Inc., 363 NLRB No. 143 (2016).1°

Dated, Washington, D.C. January 25, 2018

10 Schedule J of the Compliance Specification calculates that there
would have been no adverse tax consequences as a result of Hershey
receiving the lump-sum back payment calculated in the Compliance
Specification in 2017, but that calculation may change based upon the
year in which the payment is rendered.
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

Lou’s Transport, Inc. & T.K.M.S., Inc.

(Name of Petitioner)

V. Petition for Review

National Labor Relations Board

(Name of Respondent)

Lou's Transport, Inc. & T.K.M.S, Inc. .ps .
P hereby petition the court for review of

13th

the Order of the National Labor Relations Board

entered on the day

of August 5,18

/sl Amy D. Comito

Attorney for Petitioner(s)

Address: 13894 Simone Dr
Shelby Township, Ml 48315

(586) 532-8560

09/11/12

14
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UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT
LOU’S TRANSPORT INC., AND
T.KM.S., INC.
No. 18-1909
Petitioner
V. Board Case No.

07-CA-102517
NATIONAL LABOR RELATIONS BOARD

Respondent

CROSS-APPLICATION FOR ENFORCEMENT
OF AN ORDER OF THE
NATIONAL LABOR RELATIONS BOARD

The National Labor Relations Board hereby cross-applies to the Court for
enforcement of its Order issued against L.ou’s Transport Inc., and T.K.M.S., Inc.,
on July 24, 2018, in Board Case No. 07-CA~102517, reported at 366 NLRB No.
140. On August 13, 2018, the Petitioner, Lou’s Transport Inc., and T.K.M.S., Inc.,
filed a petition with this Court to review the same Board Order. The Board seeks
enforcement of its Order in full.

The Court has jurisdiction over this cross-application pursuant to Section
10(e) and (f) of the National Labor Relations Act, as amended (29 U.S.C. § 160(e)
and (f)), because the Petitioner is aggrieved by the Board’s Order. Venue is proper
in this Circuit because the Petitioner transacts business within the geographic
boundaries of this Circuit.

/s/ Linda Dreeben

Linda Dreeben

Deputy Associate General Counsel
NATIONAL LABOR RELATIONS BOARD
1015 Half Street, SE

Washington, DC 20570-0001

(202) 273-2960

Dated at Washington, DC
this 29th day of August 2018

15
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

LOU’S TRANSPORT INC., AND

T.K.M.S., INC.
No. 18-1909

Petitioner

Board Case No.
07-CA-102517

V.

NATIONAL LABOR RELATIONS BOARD

Respondent
CERTIFICATE OF SERVICE
I hereby certify that on August 29, 2018, I electronically filed the foregoing
document with the Clerk of the Court for the United States Court of Appeals for
the Sixth Circuit by using the CM/ECF system. I certify that the foregoing

document was served on all parties or their counsel of record through the appellate

CM/ECEF system.

/s/ Linda Dreeben

Linda Dreeben

Deputy Associate General Counsel
NATIONAL LABOR RELATIONS BOARD
1015 Half Street, SE

Washington, DC 20570-0001

(202) 273-2960

Dated at Washington, DC
this 29th day of August 2018

16
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

LOU’S TRANSPORT, INC.; TK.M.S,, Inc.,
Petitioners Cross-Respondents, Originating Case No. 07-CA-102517

v, Petition for Review Case No. 18-1909
NATIONAL LABOR RELATIONS BOARD, Cross-Application Case No. 18-1988

Respondent Cross-Petitioner.

PETITIONERS’/CROSS-RESPONDENTS’ RESPONSE TO
RESPONDENT’S/CROSS-PETITIONER’S CROSS-APPLICATION FOR
ENFORCEMENT OF AN ORDER OF THE NATIONAL LABOR RELATIONS BOARD

Pursuant to Rule 15(b), Fed. R. App. P., Petitioners/Cross-Respondents Lou’s Transport,
Inc. and T.K.M.S., Inc. (“Petitioners”), hereby answer Respondent’s/Cross-Petitioner’s
(“Respondent”) Application for Enforcement of an Order of the National Labor Relations Board
by stating as follows:

1. On July 24, 2018, the National Labor Relations Board (the “Board”) issued a
Supplemental Decision and Order (“Order”) directed to Petitioners, and such Order was served
upon Petitioners.

2. On August 13, 2018, Petitioners timely filed with this Court a Petition for Review
of the above referenced Supplemental Decision and Order.

3. Petitioners admit that jurisdiction and venue are proper in this Court.

4. Petitions admit that they are parties aggrieved by a final Order of the Board.

5. Petitioners state that the portion of the Board’s July 24, 2018 Supplemental

Decision and Order which adopted the recommended Order of the administrative law judge and

ordered that Petitioners pay Michael Hershey $49,817.00 (consisting of net back pay, bonuses,

17
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
DIVISION OF JUDGES

LOU'S TRANSPORT, INC.,
and T.KIM.S., INC

Respondent
and Case 7-CA-102517
MICHAEL HERSHEY, an Individual

Charging Party

ORDER DENYING MOTION TO RESCHEDULE
HEARING AND GRANTING EXTENSION OF
TIME TO FILE ANSWER TO SEPTEMBER 8, 2017

On August 14, 2017, the Respondent filed a motion to reschedule the hearing
presently scheduled in this matter for September 18, 2017 and for an extension of time
to file an answer to the amended specification presently due to be filed on August 23,
2017 Thereafter a new amended specification was filed detailing minor corrections to
the earlier specification. The Charging Party and the General Counsel oppose the
motion. Only the General Counsel filed an opposition, although the General Counsel
agrees to an extension for filing the answer to September 8, 2017

This case involves the monies owed to Michael Hershey who was unlawfully
discharged by Respondent in January of 2013. The Board issued its decision finding
the violation on December 16, 2014, and the decision was enforced by a judgment of
the Court of Appeals for the Sixth Circuit on April 6, 2016. A series of compliance
specifications and amendments have been filed in this case. Respondent asks for a
postponement based on the amendment that added a Section 401(k) component on
August 7, 2017, which, it asserts, requires more time to prepare its defense. The
General Counsel asserts that there is sufficient time before the hearing for the
Respondent to prepare for the new addition.

20
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Pontiac, Ml
UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
DIVISION OF JUDGES

LOU’S TRANSPORT, INC.

AND T.K.S., INC.,

Respondent

and Case 07-CA-102517

MICHAEL HERSHEY,
An Individual

Dynn Nick, Esq.,
for the General Counsel.
Steven A. Wright and Amy D. Comito, Esgs.
(Steven A. Wright, P.C.),
for the Respondent.
Michael Hersey,
for the Charging Party

SUPPLEMENTAL DECISION
STATEMENT OF THE CASE

KIMBERLY R. SORG-GRAVES, Administrative Law Judge. These supplemental proceedings
were tried before me in Detroit, Michigan on September 18, 2017, pursuant to a compliance
specification and notice of hearing that issued by the National Labor Relations Board, Region 07
on November 6, 2015, and was later amended on June 27, 2016, December 8, 2016, August 3,
2017, and August 14, 2017. At the commencement of the hearing, | granted General Counsel’s
oral motion to amend the fourth amended compliance specification issued on August 14, 2017,
to correct some mathematical errors and to admit it into the record as GC Exh. 1(qq). (Tr. 11-13;
GC Exhs. 1(ii) and 1(gq).)* I also granted Lou’s Transport, Inc. and T.K.S., Inc.’s (Respondent)
oral motion to amend its answer to the fourth amended compliance specification by removing
the document at page 4 of its answer, which is a 1-page excerpt from the transcript of the
underlying unfair labor practice hearing, and all references to that document. (Tr. 8-9; GC Exh.
1(o0).) Respondent’s amended answer serves as its answer (Respondent’s Answer) to the
amended fourth amended compliance specification (Compliance Specification). (GC Exh. 1(00)

and (qq).)

General Counsel contends that the Compliance Specification alleges the amount of backpay
and compensation for other benefits due to Michael Hershey (Hershey or Charging Party) under
the terms of the Board’s decision and order in Lou’s Transport, Inc., 361 NLRB 1446, 1448

1 Abbreviations used in this decision are as follows: “Tr.” for the Transcript, “GC Exh.” for the General
Counsel's exhibits, “R. Exh.” for Respondent's Exhibits, and “U. Exh.” for the Union’s Exhibits. Specific
citations to the transcript and exhibits are included where appropriate to aid review, and are not
necessarily exclusive or exhaustive.

22
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(2014). In its decision, the Board found that Respondent had discharged Hershey in violation of
Section 8(a)(1) of the Act because of his protected concerted activity protesting the safety
conditions of the roads and the poor maintenance of the trucks that drivers were required to
drive in a mine where they were performing work. The Board’s order in Lou’s Transport, Inc.
was enforced by the U.S. Court of Appeals for the Sixth Circuit in Lou’s Transport, Inc., v.
NLRB, 644 Fed.Appx. 690 (6" Cir.2016), 205 LRRM (BNA) 3651 (April 6, 2016).

The Board’s enforced order, in pertinent part, requires Respondent to take the following
affirmative actions:

(a) Within 14 days from the date of this Order, offer Michael Hershey full
reinstatement to his former job or, if that job no longer exists, to a substantially
equivalent position, without prejudice to his seniority or any other rights or
privileges previously enjoyed.

(b) Make Michael Hershey whole for any loss of earnings and other benefits
suffered as a result of the discrimination against him, in the manner set forth in
the remedy section of the judge's decision as modified.

(c) Compensate Michael Hershey for the adverse tax consequences, if any, of
receiving a lump-sum backpay award, and file a report with the Social Security
Administration allocating the backpay award to the appropriate calendar
quarters. . . .

(f) Preserve and, within 14 days of a request, or such additional time as the
Regional Director may allow for good cause shown, provide at a reasonable
place designated by the Board or its agents, all payroll records, social security
payment records, timecards, personnel records and reports, and all other
records, including an electronic copy of such records if stored in electronic form,
necessary to analyze the amount of backpay due under the terms of this Order.

In making my findings and conclusions, | have considered the entire record, and have had an
opportunity to observe the demeanor of the withesses at the hearing. | have also considered the
briefs filed by the General Counsel and the Respondent.

POSITIONS OF THE PARTIES

General Counsel asserts in the Compliance Specification that the appropriate backpay period
for Hershey was from March 27, 2013, to August 22, 2016, and that Respondent owes Hershey
$11,683 in net backpay (gross backpay minus 5% for 401(k) contributions and minus interim
earnings), $5267 in bonuses, $11,513 in 401(k) non-taxable distributions, $21,354 in interim
expenses, $495 in consequential economic harm, all totaling $50,312, plus reimbursement for
any excess tax liability on Hershey’s part due to the lump sum backpay payment, plus interest
through the date of payment. (GC Exh. 1(qq).)

As is set forth in Respondent’s Answer to the Compliance Specification, Respondent asserts
that General Counsel made multiple errors in the methods used to compile the Compliance
Specification. (GC Exhs. 1(00) and (qq).) Respondent asserts that Hershey’s higher hourly
wage during his interim employment supports its claim that he is not owed backpay.
Respondent contends that the Compliance Specification contains errors in failing to properly
offset Hershey's interim earnings against the backpay liability. Respondent contends that
General Counsel erred in its computation of backpay by using the wrong backpay period, the
wrong comparable employees, and the wrong wage rate in some of its calculations.
Respondent further contends that General Counsel erred by disparately calculating overtime

2
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pay, and by failing to deduct union dues, uniform expenses and unemployment insurance
payments from the backpay amount. Also, Respondent asserts that General Counsel erred by
using the wrong work location to calculate mileage in computing interim expenses and by not
offsetting the interim expenses against interim earnings. Finally, Respondent opposes the
inclusion of employer matched 401(k) contributions and projected interest on the 401(k) benefit
reimbursement calculated in the Compliance Specification.?

OVERVIEW OF LEGAL STANDARDS

The Board has noted that a loss of employment as the result of an unfair labor practice is
presumptive proof that some backpay is owed. St. George Warehouse (St. George Warehouse
1), 351 NLRB 961, 963 (2007). In a compliance proceeding the General Counsel has the burden
of proving the amount of gross backpay due each discriminatee. Id.; Florida Tile Co., 310 NLRB
609 (1993). See also, NLRB v. S.E. Nichols of Ohio, 704 F.2d 921, 924 (6th Cir.1983), cert.
denied 464 U.S. 914 (1983); NLRB Casehandling Manual (Part Three) Compliance, Section
10532.3 (CHM Section). In Performance Friction Corp., 335 NLRB 1117, 1117 (2001), the
Board noted:

Both the Board and the Court have applied a broad standard of reasonableness
in approving numerous methods of calculating gross backpay. Any formula
which approximates what the discriminatees would have earned had they not
been discriminated against is acceptable if not unreasonable or arbitrary in the
circumstances. La Favorita, Inc., 313 NLRB 902, 903 (1994), enfd. mem. 48 F.3d
1232 (10th Cir. 1995). The Board is required only to adopt a formula which will
give a close approximation of the amount due; it need not find the exact amount
due. NLRB v. Overseas Motors, 818 F.2d 517, 521 (6th Cir. 1987), citing NLRB
v. Brown & Root, Inc., 311 F.2d 447, 452 (8th Cir. 1963). Nonetheless, the
objective is to reconstruct as accurately as possible what employment and
earnings the discriminatee would have had during the backpay period had there
been no unlawful action. American Mfg. Co. of Texas, 167 NLRB 520 (1967);
CHM Section 10532.1.

The comparable or representative employee approach is an accepted methodology on which to
base backpay calculations. Performance Friction Corp., supra at 1117. After the General
Counsel has established the amount of gross backpay due to the discriminatee, the Respondent
then has the burden of establishing affirmative defenses to mitigate its liability. St. George
Warehouse I, supra, at 963; Grosvenor Resort, 350 NLRB 1197, 1198 (2007).

“Another well-established principle is that, where there are uncertainties or ambiguities, doubts
should be resolved in favor of the wronged party rather than the wrongdoer.” Kansas Refined
Helium Co., 252 NLRB 1156, 1157 (1980) (enf'd. sub nom. Angle v. NLRB, 683 F.2d 1296 (10th
Cir. 1982). See also, F. M. Broadcasting Corporation d/b/a WHLI Radio, 233 NLRB 326, 329
(2977). In United Aircraft Corporation, 204 NLRB 1068 (1973), the Board stated that “the
backpay claimant should receive the benefit of any doubt rather than the [rlespondent, the
wrongdoer is responsible for the existence of any uncertainty and against whom any uncertainty
must be resolved.”

2 Respondent did not oppose the Compliance Specification’s determination that no excess tax penalty will result
from the lump payment of the total backpay liability assessed in the Compliance Specification or the
appropriateness of interest being due on the backpay liability to the date of its payment. Therefore, those
determinations in the Compliance Specification are not directly addressed herein.

3
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ISSUES
A. Was net backpay calculated correctly in the Compliance Specification?
1. Was the correct backpay period used?

The Compliance Specification assumes the backpay period to be from the date of Hershey’s
discharge, March 27, 2013, to August 22, 2016, at which time Hershey failed to timely respond
to Respondent’s unequivocal and unconditional offer of reinstatement. (Tr. 19; GC Exh. 1(qq) at
para. 4.) Respondent agrees that the backpay period started on March 27, 2013, but contends
that it ended on November 24, 2014, when Hershey testified in the underlying unfair labor
practice hearing that he did not want to be reinstated by Respondent. (Tr. 137.)

| reject Respondent’s contention that Hershey's testimony during the unfair labor practice
hearing that he did not want to be reinstated by Respondent tolled the backpay liability period.
Respondent contends that these statements by Hershey excused it from following Board
precedent and the Board order in this matter to “offer Michael Hershey full reinstatement to his
former job or, if that job no longer exists, to a substantially equivalent position, without prejudice
to his seniority or any other rights or privileges previously enjoyed” in order to toll backpay
liability. Respondent’s questions about reinstatement posed to Hershey during the unfair labor
practice hearing did not meet the specific standards required in making an unconditional offer of
reinstatement and allowing a reasonable time to accept that offer, and therefore, Hershey's
rejection of reinstatement under those circumstances does not toll backpay liability. Spitzer
Akron, Inc., 195 NLRB 114, 114 (1972); Flatiron Materials Co., 250 NLRB 554, 554 (1980);
Cooperativa de Credito y Ahorro Vegabajena, 261 NLRB 1098 (1982). See also Lipman Bros.
Inc., 164 NLRB 850, 853 (1967); Rikal West, Inc., 274 NLRB 1136 (1985).

Therefore, | find that the backpay period of March 27, 2013, to August 22, 2016, is appropriate.
2. Were the appropriate comparable employees used to calculate backpay?

The Region solicited payroll and other information from Respondent in an attempt to identify the
appropriate comparable employee(s) on whose wages the Compliance Specification bases
Hershey's backpay amount. Respondent provided the Region with payroll records for 11
drivers. Respondent employs two different types of truck drivers, who perform different types of
work, which affected the amount of work available for each type of drivers. The labor
agreement between Respondent and the International Brotherhood of Teamsters, Chauffeurs,
Warehousemen and Helpers of America, Local Union #614 (IBT labor agreement) sets different
pay rates for these two types of drivers. Hershey drove a quad axle truck for Respondent.
Therefore, | find, and Respondent and General Counsel agree, that the proper method of
calculating backpay is by using another quad axle truck driver as a comparable employee.

General Counsel contends that Ronnie Smith, hired April 12, 2011, and Gary Forsyth, hired May
17, 2011, are the appropriate comparable employees for Hersey, who was hired more than a
year later on July 26, 2012. Respondent contends that the appropriate comparable employee is
Kevin Moore, Sr. with a hire date of May 31, 2012, less than 2 months before Hershey's. The
compliance officer testified that he considered using Moore as the comparable employee, but
notice that Moore and quad axle truck driver, Jeffrey Clem, hired June 5, 2003, had large
unexplained gaps in their employment with Respondent. (Tr. 117-118; GC Exh. 11.) Based
upon Clem’s seniority status, which under the agreement would make him less likely to be laid
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off during those periods of time while other less senior quad axle drivers continued to work, | do
not find that layoff by seniority for lack of work explains his gaps in employment. The
compliance officer testified that Clem’s gaps in employment called into question why these two
employees with significantly different seniority status had gaps of in their employment histories.
(Tr. 21-22.) General Counsel attempted to determine the reason for these gaps in employment
by letters dated April 18, May 1, and June 2, 2017, requesting that Respondent provide the
Region with layoff documents, recall documents, and any other documents that would explain
the gaps in employment for Moore and any other employee. (GC Exhs. 3, 4, and 5.)
Respondent did not respond to any of these inquiries. (Tr. 22.)

Furthermore, Respondent presented no evidence at hearing and made no contentions in its
Answer or brief in this matter to explain the gaps in Moore’s employment. (GC Exh. 1(00).)
Instead, Respondent argues that General Counsel dismissed Moore as the appropriate
comparable employee because Hershey would not receive backpay if Moore was used as the
comparable employee without making any assertion as to why Moore had gaps in employment.
(R. Br. at pgs. 8-10.) Respondent’s general manager of operations and sales, David Laming,
admitted that Respondent maintains time records for each employee. (Tr. 150-151; R. Exh. 10.)
If there was an overall decrease in labor hours for quad axle drivers, Respondent would have
been in a position to provide that evidence. Instead, Respondent presented no evidence and
gave no explanation to support a finding that Moore’s gaps in employment were based upon
any reason that would have affected the availability of work for Hershey. Furthermore, the
record reflects that Respondent hired and trained new quad axle drivers during the backpay
period. (Tr. 146-147.) Therefore, Respondent failed to establish that Hershey’s work schedule
would reflect gaps comparable to Moore’s had Hershey not been discharged.

As there is a failure on Respondent’s part to submit evidence within its control that results in
uncertainties and ambiguities, | resolve the doubts in favor of the wronged party rather than the
wrongdoer. See Kansas Refined Helium, supra at 1157. Accordingly, | find that the Compliance
Specification’s average of the hours worked by Gary Forsyth and Ronnie Smith, the two next
senior quad axle truck drivers, constitutes a reasonable “comparable employee “on which to
base the hours of work used to calculate the backpay.®

3. Was the proper wage rate used to calculate backpay?

The IBT labor agreement sets the wage rate for quad axle drivers based upon years of service.
For the most part, the Compliance Specification uses the IBT labor agreement wage rate which
varies based upon years of service to determine how much Hershey would have earned if he
had not been discharged. Respondent agrees that this is the appropriate rate for Hershey but
disagrees with the few instances in the Compliance Specification where a higher wage rate is
used. The payroll records for comparable employee Smith reflect that at some times he
received $2 or more per hour than the IBT labor agreement wage rate for his years of service.
(R. Exh. 1; GC Exh. at pg. 25.) Assuming that these variances in wages were a result of
prevailing wage work with rates that exceeded the contractual wage rate, the Compliance
Specification applied the increases to the wage rate used for calculating the backpay amount for
the same periods based upon the assumption that the same increases would have also been
available to Hershey.

3 | also find that the Compliance Specification meets the required reasonable standard in its reliance upon
only Smith’s payroll history for periods during which Forsyth was performing dispatch and not quad axle
driving work. (Tr. 24; GC Exh. 1(qq), fn.1.)
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Laming testified that he could not recall prevailing wage rate work during the applicable time
period and claimed that the variances in Smith’s wage rate were due to a flat $2 per hour
premium for training new drivers. The training premium was available to Smith and other
experienced drivers, who were willing to perform the training when available. (Tr. 146-147.)
This testimony is not fully consistent with Smith’s payroll records which periodically reflect wage
rates more than $2 above the contractual amount. (R. Exh. 1.) Respondent never explained
why the wage rate would have varied more than the $2 premium for training new drivers. More
importantly, Respondent provided no evidence that Hershey, who had 35 years of driving
experience, would not have been eligible for the $2 training premium or other increases in
wages above the contractual wage rate that Smith enjoyed. (Tr. 133.)

| again resolve ambiguities in the record in the favor of the claimant and against the
Respondent. See Kansas Refined Helium, supra at 1157. Thus, | find that the wage rates used
in the Compliance Specification to calculate backpay are reasonable approximations of the
wage rates that Hershey would have enjoyed if he had not been unlawfully discharged.

4. Was the overtime portion of the backpay calculated appropriately?

Respondent contends that the manner in which overtime pay was calculated in the Compliance
Specification was unreasonable and arbitrary.* Respondent contends that it results in a
backpay award for Hershey that arbitrarily puts him in a better financial position than if he
remained employed by Respondent. Respondent contends that this is especially true in this
case because Hershey received higher hourly wages at his interim employment than the
contractual wage provided by Respondent. General Counsel contends that the method used to
compute overtime pay liability is consistent with Board precedent and the Board’s Compliance
Manual policy not to deduct earnings from excess overtime worked by a claimant at interim
employment even if this calculation seems to make the claimant more than "whole".

Respondent provided the Region with biweekly payroll information for the comparable
employees. This information gave total regular hours and overtime hours for each 2-week
payroll period. Respondent did not provide time cards or other information from which the
Region could have derived the accurate regular and overtime hours to attribute to each week,
nor did Respondent enter any such records into evidence.

To compare the available payroll information to Hershey's interim earnings, the biweekly totals
for each of the comparable employees were divided by two and equal amounts of regular hours
and overtime hours were allocated to each week of the payroll period. Then the two
comparable employees’ regular hours and overtime hours were averaged for each week.
During the periods that Hershey’s interim employment was compensated bi-weekly, his regular
hours and overtime hours were divided by two and equally allocated to each week in the same
manner. Much of his interim employment was compensated weekly; therefore, the totals for
those individual weeks were utilized in the Compliance Specification. | find the method used to
allot regular and overtime hours to individual weeks in the Compliance Specification is
reasonable based upon the information provided by Respondent for this purpose.

4 Respondent did not dispute the formula used to calculate backpay bonuses other than its contention
that the wrong comparable employees were utilized. Because | found the use of the average of the two
employees’ payroll information was a reasonable basis for calculating the backpay liability under the
circumstances of this case, | find that basing the backpay bonus amounts due on the average of the
comparable employees’ bonuses also is reasonable.

6
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The average regular and overtime hours for the comparable employees for each week in the
backpay period were used in the Compliance Specification to compare overtime work to
Hershey's interim overtime hours on a weekly basis. If Hershey worked more overtime hours at
his interim employment for any week, the pay for the overtime hours that exceeded the average
comparable overtime hours was not subtracted from the backpay liability. If Hershey worked
less overtime hours than the average of the comparable employees, the pay for the overtime
hours that exceeded the overtime hours worked by Hershey that week was included in the
backpay liability. Schedule D of the Compliance Specification calculates the gross backpay
liability to be $19,144 using this method.® (GC Exh. 1(qq), pg. 41.)

Respondent objects to this week-by-week comparison and contends that the overtime portion of
the backpay liability should be calculated on a quarterly basis, similarly to how the backpay
liability for regular hours was computed in the Compliance Specification. Respondent contends
that the total of the average overtime hours for the comparable employees over each quarter
should be deducted from the total overtime compensation that Hershey earned at interim
employers for each quarter as was done with the regular hours, which results in lower backpay
liability. Yet, the backpay liability numbers provided by Respondent do not rely upon quarterly
calculations but rather it offsets quarters of lower interim earnings than backpay liability with
quarters of higher interim earnings than backpay liability. (Tr. 115; GC Exh. 1(00), pg. 8 of
Spreadsheet 1, Net Backpay calculation column.) Indeed, Respondent’s own calculations show
five quarters during which Hershey's total interim earnings were less than the backpay liability
for those quarters, totaling a backpay liability of $16,507.12. Id. Thus, Respondent’s
calculations ignore long standing Board precedent that holds that interim earnings that exceed
gross backpay in any quarter are not applied against gross backpay in any other quarter. See,
F. W. Woolworth Co., 90 NLRB 289, 293 (1950); see also, NLRB Casehandling Manual (Part
Three) Compliance, Sec. 10564.3. Thus, the difference between the Compliance
Specification’s and the Respondent’s calculation of the gross backpay by quarters is $2,637.

This difference in quarterly gross backpay sums is a result of the Compliance Specification’s
weekly comparison of overtime hours. In asserting that this is the correct method to calculate
backpay liability, General Counsel relies upon the Board’s Compliance Manual Section 10554.3,
entitled “Interim Earnings Based on Hours in Excess of Those Available at Gross Employer Not
Deductible,” which states:

In cases where a discriminatee worked substantially more hours for an interim
employer than he or she would have worked for the gross employer, only interim
earnings based on the same number of hours as would have been available at
the gross employer should be offset against gross backpay Citing, United
Aircraft Corp., 204 NLRB 1068, 1073-1074 (1973); See also EDP Medical
Computer Systems, 293 NLRB 857, 858 (1989) (Interim earnings from hours
worked in excess of hours available at the respondent employer should not be
deducted to reduce backpay liability).

In EDP Medical Computer Systems, 293 NLRB 857, 858 (1989), the Board held that a “backpay
claimant who ‘chooses to do the extra work and earn the added income made available on the
interim job’ may not be penalized by having those extra earnings deducted from the gross

5 In Schedule E, the gross backpay for each week is reduced by 5% for the contribution to the 401(k)
plan in which Hershey had participated prior to his discharge, resulting in a net backpay liability of
$11,683. (GC Exh. 1(qq), pg. 53.)
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backpay owed by the Respondent.” Citing, United Aircraft Corp., 204 NLRB 1068, 1073 (1973).
In United Aircraft, the Board enforced the administrative law judge’s finding that

supplemental earnings from a "moonlighting” job constitute an exception to the
rule that interim earnings are deductible from gross backpay, supplemental
earnings from "excess overtime" on an interim job should likewise constitute an
exception. Earnings from such extra effort, whether exerted on "excess
overtime" or a "moonlighting" job, should operate to the advantage of the
backpay claimant, not of the employer required to make him whole for a
discriminatory discharge. Moreover, if [a discriminatee’s] backpay plus ‘excess
overtime’ seems to make him more than "whole," it is as a result of his extra
effort above and beyond his performance of a full-time job, not because the
[rlespondent is required to do more than make him whole for the loss of earnings
suffered as a result of his unlawful termination.

In Regional Import & Export Trucking Co., 318 NLRB 816, 818 (1995), the Board reaffirmed this
approach and held "any pay for hours worked for any employer during the backpay period in
excess of those hours which [the backpay claimant] would have worked at the Respondent
Employer should be considered supplemental income and should not be deducted as interim
earnings.” (Emphasis added.) See also, Center Service System Division, 355 NLRB 1218, 1221
(2010). The Board in United Aircraft held that such overtime work should “operate to the
advantage of the backpay claimant, not of the employer required to make him whole for a
discriminatory discharge.” This is what was done in the Compliance Specification.

Thus, | find that the Compliance Specification’s comparison of weekly overtime hours to
determine if there was overtime pay for hours worked for an interim employer in excess of those
hours which Hershey would have worked for Respondent and vice versa is an appropriate
method of calculating overtime hours. | also find that the Compliance Specification is correct in
not deducting the pay for the overtime hours performed by Hershey at interim employers in
excess of what was available if he was employed by Respondent. Furthermore, | find that the
Compliance Specification correctly included backpay liability for any overtime hours that were
available at Respondent in excess of the overtime hours worked by Hershey at interim
employers on a weekly basis.

5. Was it appropriate not to deduct union dues, uniform fees, and unemployment
benefit payments to Hershey from the backpay liability figure?

Respondent contends that the failure to deduct union dues, uniform fees and unemployment
benefit payments from the backpay figure in the Compliance Specification was unreasonable. |
find that none of these amounts should have been deducted from the backpay figure. First,
employees earn a particular amount of pay and may or may not under the circumstances owe
union dues to a union.® Thus, in determining how much Respondent owes Hershey in backpay,
any possible obligation that Hershey may have to pay dues to a union is not factored into that
calculation. Respondent did not assert that under these circumstances it was under some duty

8 Respondent claims that Hershey would have been required to pay union dues under the IBT labor
agreement’s Article 1, Union Shop and Dues provision. General Counsel contends that because
Michigan, where Hershey worked, passed the Michigan Freedom to Work Act that would have
relinquished any requirement to pay dues in order to continue to be employed by Respondent. | find it is
unnecessary to determine the effect of this law on the IBT labor agreement, because regardless of the
effects of this state statute, | find it inappropriate to deduct the dues from the backpay liability for the
reasons discussed herein.
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to remit dues pursuant to the IBT labor agreement on Hershey’s behalf and would do so.
Instead, Respondent contended that Hershey should not get the benefit of this amount in a
backpay calculation because if he was still employed, Respondent would deduct dues from his
pay. What Respondent fails to consider is that its unlawful discharge of Hershey prevented him
from enjoying any benefits of being a union member while working for Respondent.
Accordingly, | find no merit to the argument that union dues should be deducted from the
backpay calculation.

Second, Respondent argued for the first time at the hearing that uniform fees should have been
deducted from the backpay figure, because Respondent deducts from its drivers’ pay a monthly
uniform expense fee. General Counsel asserts that Respondent, by failing to raise this defense
in its Answer to the Compliance Specification or by requesting to amend its Answer at hearing
to include this defense, waived this argument. (GC Exh. 1(00).) As support, the General
Counsel cites to Board’s Rules and Regulations Section 102.56(b) and (c); Airports Service
Lines, 231 NLRB 1272, 1273 (1977); Baumgardner Co., 298 NLRB 26 (1990). | agree with
General Counsel that Respondent failed to meet its burden to raise this defense in its Answer or
request to amend its Answer as required under Board regulations and precedent. | also find
that Respondent’s unlawful discharge of Hershey prevented him from getting the benefit of
wearing the uniform required by Respondent; therefore, it is unreasonable to deduct that
amount from the backpay amounted due to him. Thus, | find that the uniform fees were
correctly not deducted from the backpay amount in the Compliance Specification.

Finally, Respondent contends that the amount of money that Hershey received in
unemployment insurance benefits should have been deducted from his backpay amount. Board
precedent clearly establishes that “[ulnemployment compensation payments are not interim
earnings under Board law.” Paint America Services, 353 NLRB 973, fn. 5 (2009). See also,
NLRB Casehandling Manual (Part Three) Compliance, Sec. 10554.1 (“Unemployment
insurance payments are collateral benefits; as such, they are not interim earnings and are not
offset against gross backpay.”) Citing, NLRB v. Gullett Gin Co., 340 U.S. 361 (1951); Paint
America Services, 353 NLRB 973 (2009). Accordingly, | find that any money Hershey may have
received in unemployment benefits during the backpay period was correctly not deducted from
the gross backpay figure in the Compliance Specification.

B. Were the interim expenses correctly not offset by interim earnings
and reasonably calculated?

The interim expenses in the Compliance Specification consist of expenses Hershey incurred in
commuting to and from work at interim employers in excess of what General Counsel contends
Hershey would have traveled to work for Respondent. (GC Exh. 1(qqg).) Respondent does not
contend that the Compliance Specification is incorrect in the formula or mileage amounts for the
various locations used to calculate the interim expenses. Instead, Respondent contends that
interim expenses are not warranted in the instant case pursuant to the Board’s decision in King
Soopers, Inc., 364 NLRB No. 93 (2016), and that the interim expenses in the Compliance
Specification were derived from mileage information from the wrong facility of Respondent. (Tr.
146; GC Exh. 1(00).)

Respondent asserts that the Board’s holding in King Soopers does not apply to the instant case
because Hershey was not similarly situated to the two example situations used by the Board in
King Soopers to illustrate its point that interim expenses should not be offset by interim
earnings. Id. slip op. at 5. The Board used two examples to highlight the injustice of offsetting
interim expenses against interim earnings especially in certain circumstances. First, the Board

9

30



10

15

20

25

30

35

40

45

50

Case: 18-1909 Document: 24-4 Filed: 10/28/2018 Page: 42
JD-05-18

noted that discriminatees who were unable to find interim employment did not receive any
compensation for their search-for-work expenses. Second, the Board noted that discriminatees
who found jobs that paid lower than their expenses did not receive full compensation for their
search-for-work and interim employment expenses. Respondent misreads the Board’s holding
in King Soopers to apply only when the discriminatee is similarly situated to the hypothetical
discriminatees in these two examples. To the contrary, the Board used these two worst case
scenarios to highlight the need for the change in its precedent, but it did not find that its holding
was limited to these circumstances. Instead, the Board stated that respondents are liable for
interim expenses in the same manner that they are liable for other expenses, (i.e. medical
expenses and retirement fund contributions) incurred as a direct result of being unlawfully
discharged without those expenses being offset by interim earnings. Id. slip op. at 6. Therefore,
just as a discriminatee would be compensated for medical expenses incurred as a result of an
unlawful discharge, despite the fact that the discriminatee made a higher wage from an interim
employer, travel expenses to an interim employer should not be offset against interim earnings.
See JG Restaurant Ventures, LLC, d/b/a Big Louie’s Pizza, 365 NLRB No. 144, slip op. at 3
(2017) (Board orders that search for work and interim employment expenses shall be calculated
separately from taxable net backpay.) Thus, contrary to Respondent’s argument, | find that the
interim travel expenses in the Compliance Specification were correctly not offset by Hershey's
interim earnings.

Respondent also contends that Hershey would have reported for work during the entire backpay
period at its Flat Rock, Michigan facility not its Pontiac, Michigan facility. The distance from
Hershey’s home to the Pontiac facility was used to determine interim expenses in the
Compliance Specification, not the distance from Hershey’'s home to the Flat Rock facility which
is farther from Hershey's residence than his interim employment was located.

In the fall of 2012, Hershey was working at Respondent’s Pontiac facility, but as the winter
months approached, work for quad axle drivers decreased at the Pontiac facility. Respondent
offered Hershey and other employees, who normally reported to the Pontiac facility, temporary
work out of its Flat Rock facility, which was approximately an hour commute each way. Hershey
contends that he and four other employees, who accepted the work out of the Flat Rock facility,
were told that they would be compensated in some form for the extra commute to the Flat Rock
facility. Hershey also testified that he was instructed by dispatcher Tony Allen to report to the
Pontiac facility every morning before going to the Flat Rock facility and to return to the Pontiac
facility every evening to turn in paperwork. (Tr. 124-125, 132, 156-157.) There is no dispute that
Hershey was never compensated by Respondent for the extra commute to the Flat Rock facility.
| credit Hershey's testimony that he believed he was required to report to the Pontiac facility
before and after commuting to Flat Rock each day. No direct evidence was submitted to rebut
this claim and Hershey acted consistent with that belief by reporting to the Pontiac facility
throughout the time he worked out of the Flat Rock facility. | find it unnecessary to resolve the
issue of whether Hershey'’s reporting to the Pontiac facility resulted in a legal requirement for
Respondent to reimburse Hershey and the other employees for their commute time between the
Pontiac and Flat Rock facilities.

Hershey testified that he and the other employees were told that the Flat Rock work was
temporary, and Respondent presented no evidence to contradict this testimony. (Tr. 157.)
Hershey also testified that approximately 1 month after he was discharged, while performing
work for an interim employer, he passed the worksite at which he performed work out of the Flat
Rock facility. Hershey withessed another company’s vehicles performing the work that he and
other employees of Respondent had been performing. (Tr. 127.) Respondent never directly
contradicted that the work Hershey was performing out of the Flat Rock facility had
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discontinued. Instead, Respondent contended that Hershey would have continued to work on
some series of jobs out of the Flat Rock facility throughout the backpay period without
submitting any invoices, time records or any other evidence to support its assertion. The only
evidence submitted was testimony by general manager Laming in response to leading
guestions by Respondent’s counsel that until some undefined time before the hearing there was
at least one Lou’s Transport employee driving from the north to perform work at the Flat Rock
facility. (Tr. 146, 152, 153-154.) Despite Laming’s testimony that Respondent maintains
employee time cards, Respondent presented no evidence as to the number of employees
performing this work, the seniority of those employees, or a lack of work for Hershey at the
Pontiac facility. Again, | construe the ambiguity of the evidence in favor of the wronged party
and not the wrong-doer and find that the Compliance Specification utilized the appropriate
facility of Respondent for calculating mileage to determine interim travel expenses.

Accordingly, | find that the interim travel expenses are correctly not offset by Hershey's interim
earnings and reasonably calculated in the Compliance Specification.

C. Were the 401(k) benefits correctly included in the total backpay liability
and reasonably calculated?

Before being discharged, Hershey participated in the 401(k) plan provided by Respondent as a
benefit of his employment pursuant to the IBT labor agreement. (Tr. 29; GC Exh. 6, pg. 32; GC
Exh. 7, pg. 32.) Hershey regularly contributed 5% of his income to the plan and received a
matching contribution of 0.5% from Respondent. Hershey’s interim employers did not offer
pension benefits until he started employment with the Road Commission for Oakland County in
November of 2015. Since he became eligible, Hershey has contributed to the Road
Commission’s 401(a) plan. (Tr. 29, 33, 129; R. Exh. 8.)

Respondent contends that the inclusion of compensation for loss of 401(k) benefits in the
Compliance Specification constitutes speculation on top of speculation.” First, Respondent
contends that it is mere speculation that Hershey would have continued to contribute to the
401(k). | agree that it is impossible to know whether Hershey would have consistently
contributed to a 401(k) fund during the backpay period, but the inference that he would do so is
based upon his consistent practice of contributing to the 401(k) fund while employed by
Respondent and his election to again contribute to his current employer’s 401(a) plan, the first
available to him through his employment since his discharge. When, as here, a claimant’s prior
conduct supports an inference that they would have acted in a consistent manner, the benefit of
doubt goes in favor of the aggrieved and against the wrong-doer. See, Webco Industries, Inc.,
340 NLRB 10, 11 (2003) (Board found employee’s historical percentage of time for which he
qualified for attendance bonuses while working for the respondent was a reasonable basis for
projecting the percentage of time he would have received an attendance bonus if his

7 Respondent also contends that because the 401(k) compensation liability was not included in the
compliance specifications issued by the Region until the fourth amended compliance specification issued,
it is somehow inappropriate to award compensation for any loss of 401(k) benefits. The fact that earlier
drafts of the Compliance Specification may have been inaccurate and/or incomplete does not alter the
purpose of the compliance proceeding in enforcing the Board's order “to make Hershey whole for any
loss of earnings and other benefits suffered as a result of the discrimination against him.” Indeed, Board
precedent allows a second compliance specification and a second compliance hearing when it is
necessary to address all the compliance issues. See, Domsey Trading Corp., 357 NLRB 2161, 2161 fn.
1 (2011); NLRB Casehandling Manual (Part Three) Compliance, Sec. 10654.1. Therefore, | find no merit
to Respondent’s objection to the inclusion of compensation for the loss of 401(k) benefits in the
Compliance Specification at issue.
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employment had not unlawfully been terminated). Thus, | find that the Compliance Specification
correctly assumes that Hershey would have continued to contribute 5% of his income to a
401(k) fund provided by Respondent and to receive the 0.5% match from Respondent, because
it is based upon his contribution history while employed by Respondent. | further find that
calculating the contribution amounts based upon the estimated gross backpay is a reasonable
calculation method based upon the available evidence.

Second, Respondent contends that the 401(k) profits calculated in the Compliance Speculation
are also based upon multiple levels of speculation. Again, | agree that the calculations are
based upon speculation, but that is the nature of attempting to recreate the past in compliance
specifications. The NLRB Casehandling Manual (Part Three) Compliance, Sec. 10544.3,
specifically requires the inclusion of retirement benefits, including 401(k) benefits, in the make
whole compliance specifications and notes that the evidence to make such calculations can be
difficult to obtain. As noted above, the “Board is required only to adopt a formula which will give
a close approximation of the amount due; it need not find the exact amount due.” Performance
Friction, supra at 1117. See also, Design Originals, Inc., 343 NLRB 115, 117 (2004) (ordering
the employer to make claimants whole for contractual contributions to 401(k) and any loss of
interest they may have suffered as a result of the failure to make such payments).

The Compliance Specification estimates the lost 401(k) contributions from the beginning of the
backpay period through November 2015, when Hershey had access to a 401(a) plan through an
interim employer, and estimates the 401(k) profits through the third quarter of 2017 when the
hearing took place.® Schedule H of the Compliance Specification estimates the 401(k)
compensation liability as $11,513 by totaling $7,461 in employee contributions, $746 in
employer contributions, and $3,306 in projected profits through the time of the hearing. (GC
Exh. 1(qq), Schedules F, G, and H.)°

The compliance officer testified that he attempted to use the Securian quarterly rate of returns to
calculate the profits, but was informed that the Securian fund no longer exists and the rates of
returns were not available. (Tr. 31, 105.) Instead, the compliance officer used the Vanguard
500 fund’s rate of return to estimate the profits, because it is a domestic equity fund similar to
the Securian equity fund and that it publishes its quarterly rates of return, which are necessary
for calculating the estimated profits. The Vanguard 500 fund is an equity fund like Securian
was. During the relevant period, the Vanguard 500 closely approximated the S&P 500 but
performed slightly weaker than the S&P 500. Both of the Vanguard 500’s gains and losses
were used to calculate the approximate profits that Hershey would have enjoyed if he had been
allowed to continue contributing to the Securian equity fund or another fund offered by
Respondent. (Tr. 31-32, 106, 108.)

Respondent contends that the Compliance Specification should have used the rates of returns
by one of the other 401(k) funds offered to Respondent’s employees, but again submitted no
evidence to support its apparent assertion that these funds rate of returns were substantially
different than the Vanguard 500. The record is silent as to when the Securian equity fund

& Within a few months of his discharge, Hershey had the option to withdraw or roll the value of the
Securian 401(k) fund to another pension fund vehicle. As discussed below, Hershey elected to withdraw
the value of his fund. (Tr. 109-110: GC Exh. 9.) Therefore, the calculations for the value of his 401(k)
funds in the Compliance Specification start at zero on the date of his discharge.

®The $7,461 in employee contributions was deducted from gross backpay resulting in the net backpay
figure discussed above. Therefore, only the employer contribution and projected profits totaling $4,052
operates as an increase in the overall backpay liability.

12
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ceased to be offered by Respondent, the names or types of the other 401(k) funds offered by
Respondent, any evidence that their quarterly rates of return were available and/or substantially
different than the rates of the Vanguard 500 fund used in the Compliance Specification.

| find the compliance officer’s use of the Vanguard 500’s quarterly rates of return reasonable in
light of the unavailability of Securian’s rates of return, because it was an equity fund similar to
the fund offered by Respondent and it had available quarterly rates of return. Furthermore,
Respondent presented no evidence in its Answer to the Compliance Specification or at hearing
to support a finding that the use of the Vanguard 500’s quarterly rates of return does not result
in a reasonable approximation of the rate of return that Hershey would have enjoyed if he was
not unlawfully discharged.

Accordingly, | find that the method used to calculate the estimated employee contribution,
employer matching contribution, and 401(k) profits in the Compliance Specification is
reasonable and the resulting amounts were correctly included in the total backpay liability.

D. Were consequential economic damages as a result of Hershey withdrawing funds
from 401(k) correctly included in the total backpay liability?

General Counsel contends that because of his discharge Hershey suffered economic hardship,
and as a result, he withdrew the $753 that existed in his 401(k) shortly after his discharge. (Tr.
109-110, 131; GC Exh. 9 and 10.) The economic consequences of the withdrawal of the 401(k)
funds are calculated in the Compliance Specification as consisting of a $75 early withdrawal fee
and $420 in estimated profit losses. (Tr. 47-50; GC Exh. 1(qq), para. 16 and Schedule I.) 1
agree with General Counsel that the early withdrawal penalty fee and any loss of profits due to
the withdrawal of the 401(k) funds are consequential damages as a result of an action taken by
Hershey which was not in the direct control of Respondent. As the General Counsel concedes,
the Board'’s order in this matter does not require Respondent to reimburse Hershey for
consequential damages. As the Board has recognized, current Board precedent does not
authorize it to award consequential damages. See, e.g., Guy Brewer 43 Inc., 363 NLRB No.
173, slip op. at 2 fn. 2 (2016).

Accordingly, | find that the consequential damages were improperly included in the Compliance
Specification.

SUPPLEMENTAL ORDER

It is hereby ordered that Respondent, Lou’s Transport, Inc. and T.K.M.S., Inc., its officers,
agents, successors, and assigns, shall pay Michael Hershey the following amounts, which totals
$49,817, plus interest accrued on the net backpay, bonuses, and interim expenses to the date
of payment as prescribed in New Horizons, 283 NLRB 1173 (1987), and Kentucky River
Medical Center, 356 NLRB 6 (2010), minus tax and withholdings required on the backpay and
bonuses by Federal and State laws.

Net Backpay: $11,683

Bonuses: $ 5,267

Interim Expenses $21,354

401(k) Non-taxable Distribution: $11,513

TOTAL: $49,817
13
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It is further ordered that Respondent reimburse Michael Hershey for any additional estimated
lost 401(k) profits to the date of payment to be calculated by using the same method to calculate
lost 401(k) profits set forth in the Compliance Specification.

It is further ordered that Respondent reimburse Michael Hershey for any adverse tax
consequences, of receiving a lump-sum backpay award calculated for the calendar year in
which the payment is made, allocating the backpay award to the appropriate calendar years as
prescribed in AdvoServ of New Jersey, Inc., 363 NLRB No. 143 (2016).1°

Dated, Washington, D.C. January 25, 2018

Ko Q};mﬂrgﬂmﬁb_

Kimberly Sorg-Graves
Administrative Law Judge

10 Schedule J of the Compliance Specification calculates that there would have been no adverse tax
consequences as a result of Hershey receiving the lump-sum back payment calculated in the Compliance
Specification in 2017, but that calculation may change based upon the year in which the payment is
rendered.

14
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

LOU’'S TRANSPORT, INC.
AND T.K.S., INC.

and Case 07-CA-102517

MICHAEL HERSHEY

ORDER TRANSFERRING PROCEEDING TO
THE NATIONAL LABOR RELATIONS BOARD

A hearing in the above-entitled proceeding having been held before a duly designated
Administrative Law Judge and the Decision of the said Administrative Law Judge, a copy of
which is annexed hereto, having been filed with the Board in Washington, D.C.,

IT IS ORDERED, pursuant to Section 102.45 of the National Labor Relations Board's
Rules and Regulations, that the above-entitled matter be transferred to and continued before
the Board.

Dated, Washington, D.C., January 25, 2018.

By direction of the Board:

Roxanne L. Rothschild

Deputy Executive Secretary

NOTE: Communications concerning compliance with the Decision of the
Administrative Law Judge should be with the Director of the Regional Office issuing the
complaint.

Attention is specifically directed to the excerpts from the Board's Rules and
Regulations and on size of paper, and that requests for extension of time must be
served in accordance appearing on the pages attached hereto. Note particularly the
limitations on length of briefs with the requirements of the Board's Rules and
Regulations Section 102.114(a) & (i).

Exceptions to the Decision of the Administrative Law Judge in this proceeding

must be received by the Board's Office of the Executive Secretary, 1015 Half Street SE,
Washington, DC 20570, on or before February 22, 2018.

lofl
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

DIVISION OF JUDGES

LOU’S TRANSPORT, INC. and
T.K.M.S., Inc., a single employer and/or Case No. 07-CA-102517
Joint Employers,
Respondents
and

MICHAEL HERSHEY, an Individual

Charging Party

RESPONDENTS’ EXCEPTIONS TO ADMINISTRATIVE
LAW JUDGE’S JANUARY 25, 2018 SUPPLEMENTAL DECISION

Respondents Lou’s Transport, Inc. (“Lou’s) and T.K.M.S., Inc. (“TKMS”), by and
through their attorneys STEVEN A. WRIGHT, P.C. and pursuant to National Labor Relations
Board Rules and Regulations Section 102.46, submit as their Exceptions to Administrative Law
Judge’s January 25, 2018 Supplemental Decision the following:

Exception 1: Respondents take exception to Administrative Law Judge Kimberly Sorg-Graves’
finding and ruling on page 4 of her Supplemental Decision that the correct back pay period was

used in the Board’s Compliance Specification'.

' In referring to the “Board’s Compliance Specification,” Respondents mean the seventh )
version of the Compliance Specification that was made part of the record during the September
18, 2017 hearing in this matter. The Board’s initial Compliance Specification was issued on
November 6, 2015, and, from that date until the September 18, 2017 hearing, there were
numerous amendments made to the initial Compliance Specification to correct errors found
throughout an almost two-year process of the Board attempting to get its calculations correct.
Specifically, in addition to the initial Compliance Specification issued on November 6. 2015,
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Exception 2: Respondents take exception to Administrative Law J udge Kimberly Sorg-Graves’
finding and ruling on pages 4-5 of her Supplemental Decision that appropriate comparable
employees were used to calculate back pay in the Board’s Compliance Specification.

Exception 3: Respondents take exception to Administrative Law Judge Kimberly Sorg-Graves’
finding and ruling on pages 5-6 of her Supplemental Decision that the appropriate wage rate was
used to calculate back pay in the Board’s Compliance Specification.

Exception 4: Respondents take exception to Administrative Law Judge Kimberly Sorg-Graves’
finding and ruling on pages 6-8 of her Supplemental Decision that overtime was calculated
appropriately in the Board’s Compliance Specification.

Exception 5: Respondents take exception to Administrative Law Judge Kimberly Sorg-Graves’
finding and ruling on pages 8-9 of her Supplemental Decision that it was appropriate not to
deduct union dues, uniform fees, and unemployment benefit payments from the back pay
liability figure in the Board’s Compliance Specification.

Exception 6: Respondents take exception to Administrative Law Judge Kimberly Sorg-Graves’
finding and ruling on pages 9-11 of her Supplemental Decision that interim expenses were
reasonably calculated in the Board’s Compliance Specification and correctly not offset by
interim earnings.

Exception 7: Respondents take exception to Administrative Law Judge Kimberly Sorg-Graves’
finding and ruling on pages 11-13 of her Supplemental Decision that the 401(k) benefits were
correctly included in the total back pay liability and reasonably calculated in the Board’s

Compliance Specification.

amended specifications were issued on June 27, 2016, December 8, 2016, August 3, 2017,
August 14, 2017, and two further amended versions on September 18, 2017.

2
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Exception 8: Respondents take exception to Administrative Law Judge Kimberly Sorg-Graves®
Supplemental Decision and Supplemental Order because they run contrary to the stated purpose
of back pay awards.
Exception 9: Respondents take exception to an Administrative Law Judge being charged with
making findings of facts and conclusions of law, as doing so violates the United States
Constitution and it deprived Respondents of an Article 3 judge or jury.

Respectfully submitted,

STEVEN A. WRIGHT, P.C.

/s/ Amy D. Comito

Amy D. Comito (P48760)

13854 Simone Drive

Shelby Township, MI 48315

(586) 532-8560

Email: amy@sawpc.com
Attorneys for Respondent

Dated: February 19,2018
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EXHIBIT LIST
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A Excerpts from 9/18/17 Hearing Transcript in front of ALJ Sorg-
Graves
B Two (2) Labor Agreements
C Compliance Specification
D Amended Compliance Specification
E Second Amended Compliance Specification
F Third Amended Compliance Specification
G Fourth Amended Compliance Specification
H Amended Fourth Amended Compliance Specification
[ Spreadsheet numbers 1, 2, & 3
J Hershey’s Payroll Journal and Job/Cost Reports
K Hershey’s Claim for Unemployment Benefits
L Amended Spreadsheet #1
M Amended Spreadsheet #2
N Amended Spreadsheet #3
O Hershey’s Interim Employment Records from Kraken Crushed

Concrete, Calo & Sons Construction, Road Commission of
Oakland County and Tia Marie Trucking
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Respondent (Ex. A —9/18/17 TR. p. 121), and his wages were set by a Labor Agreement entered
into between Respondent and the relevant union. (Ex. B — Labor Agreements, GC 6 and GC 7%
See Schedule A, p. 25 in each Agreement.) Hershey’s employment with Respondent Lou’s was
terminated on March 27, 2013, at which time he was still working from the yard in Flat Rock
(Ex. A-9/18/17 TR. p. 127).
IL Procedural History

The National Labor Relations Board (the “Board”) issued its original Compliance
Specification on November 6, 2015. (Ex. C — Compliance Specification, GC 1(f).) The Board
issued its Amended Compliance Specification on June 27, 2016. (Ex. D — Amended Compliance
Specification, GC 1(0).) The Board issued its Second Amended Compliance Specification on
December 8, 2016. (Ex. E — Second Amended Compliance Specification, GC 1(v).) The Board
issued its Third Amended Compliance Specification on August 3, 2017. (Ex. F — Third
Amended Compliance Specification, GC 1(gg).) The Third Amended Compliance Specification
included a completely new element of damages related to Hershey’s 401k, an element of
damages which was never asserted in any of the prior versions of the Compliance Specification,
and an element of damages asserted for the first time just over a month before the scheduled
hearing date. Before Respondents had the opportunity to file their Answer to the Third Amended
Compliance Specification, General Counsel advised Respondents that the Board would be filing

another amended compliance specification. The Board issued its Fourth Amended Compliance

2 All references to “GC” (followed by a number or number/letter combination) mean the exhibits
offered by the General Counsel and admitted into evidence during the September 18, 2017
hearing in front of ALJ Sorg-Graves. All references to “R” (followed by a number) mean the
exhibits offered by Respondents and admitted into evidence during the September 18, 2017
hearing in front of ALJ Sorg-Graves.
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Specification on August 14, 2017. (Ex. G - Fourth Amended Compliance Specification, GC
1(i1).)

The matter proceeded to a compliance specification hearing on September 18, 2017 (the
“Hearing”). At that time, General Counsel, on the record, noted mathematical errors in the
Fourth Amended Compliance Specification, the errors being found after the document was filed
but before the Hearing date. The Board did not have time to file a Fifth Amended Compliance
Specification prior to the Hearing, so at the Hearing General Counsel presented a *“red-lined”
version of the Fourth Amended Compliance Specification (which made the corrections to the
math errors) and Administrative Law Judge Sorg-Graves ruled that the corrected document
would be referenced as the Amended Fourth Amended Compliance Specification. (Ex. H —
Amended Fourth Amended Compliance Specification, GC 1(qq).) During General Counsel’s
direct examination of the Board’s Field Examiner at the Hearing, additional errors in the
Amended Fourth Amended Compliance Specification were noted. Specifically, the Amended
Fourth Amended Compliance Specification contained the incorrect Schedules D and E, and
pages 52 and 53 were missing. As such, pages 11-60 of the Amended Fourth Amended
Compliance Specification were replaced during the proceedings themselves, thereby revising the
Amended Fourth Amended Compliance Specification yet again.

During the Hearing, the Board identified three elements of damages of which Hershey’s
damage claim consisted: (1) lost wages, (2) interim expenses (mileage), and (3) 401k losses.
Testimony and documentary evidence were presented to ALJ Sorg-Graves by Respondents and
General Counsel, and ALJ Sorg-Graves issued her Supplemental Decision and Supplemental
Order on January 25, 2018. It is from this Supplemental Decision Respondents file their

Exceptions and Brief in Support.
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I11. Argument

Exception 1: Respondents take exception to Administrative Law Judge Kimberly Sorg-
Graves’ finding and ruling on page 4 of her Supplemental Decision that the correct back pay
period was used in the Board’s Compliance Specification.

Response 1: In the Compliance Specification, the back pay period ran from March 27,
2013 through August 22, 2016. ALJ Sorg-Graves rejected Respondents’ position that back pay
should be cut off as of November 2014, the time at which Hershey testified under oath at the
underlying unfair labor practice hearing that he did not want reinstatement, finding that
Respondents’ question during the unfair labor practice heariﬁg did not meet the standards
required in making an unconditional offer of reinstatement. This finding misses the point made
by Respondents. During the September 18, 2017 Hearing, Hershey confirmed the testimony he
gave on November 24, 2014, that being that he did not want to be reinstated at Respondent
Lou’s. (See Ex. A —9/18/17 TR. p. 137.) On cross examination of Hershey, General Counsel got
Mr. Hershey to testify that he was not presented with an offer of reinstatement in November
2014. However, it is Respondents’ position that given Hershey’s testimony on November 24,
2014, under oath and in front of an Administrative Law Judge, that he did not want to be
reinstated, making an offer of reinstatement was futile. If making an offer was an exercise in
futility, based upon Hershey’s own testimony while under oath, testimony which he confirmed
almost three years later, then back pay should have been tolled as of November 24, 2014.

Exception 2: Respondents take exception to Administrative Law Judge Kimberly Sorg-
Graves’ finding and ruling on pages 4-5 of her Supplemental Decision that appropriate

comparable employees were used to calculate back pay in the Board’s Compliance Specification.
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Response 2: Respondents asserted that Kevin Moore, Sr. (“Moore™) was the most
reasonable comparable to use to calculate Hershey’s back pay. Moore, like Hershey, was a quad
axle driver, putting Moore and Hershey in the same classification for purposes of their pay
increases under their union agreement. Also, Moore was hired in May 2012, less than two
months prior to Hershey’s hire date. General Counsel, however, used Ronnie Smith and Gary
Forsyth as comparables, even though they had hire dates of April and May 2011, giving them
more than one year of seniority over Hershey. At the Hearing, the Board’s compliance officer
stated that he did not use Moore as a comparable because there were unexplained gaps in his
employment. The General Counsel argued that despite requests for documents from
Respondents in April — June 2017 which may explain the gaps, Respondents failed to provide
anything. As such, ALJ Sorg-Graves ruled that because Respondents did not provide General
Counsel with requested lay-off documents in 2017, and because ambiguities remained about the
reasoning for the comparables’ lay-offs without the requested documents, then the doubts or
ambiguities should be resolved in Hershey’s favor as the wrong party, with the result being that
Ronnie Smith and Gary Forsyth were found to be comparable employees for purposes of
calculating back pay. This ruling ignores the evidence and testimony from the Hearing. Indeed,
the Board’s Field Examiner, Mr. Daniel Molenda (“Mr. Molenda™) made it clear that in his
calculations, he assumed Hershey would make the same amount as Moore because they were in
the same class. (See Ex. A —9/18/17 TR. p. 90.) As acknowledged by the Board, Moore did not
work during the first quarters of 2014 and 2015 (See Ex. E — Second Amended Compliance
Specification, Schedule E). Mr. Molenda testified during the Hearing that Moore was not used

as a comparable because of those gaps in his employment. Those gaps, however, prove
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Respondents’ point, that being that the Board presented no evidence to show that Hershey, a
driver with less seniority than Moore, would have worked during those times.?

Given the above, the amounts of back pay and expenses in those two quarters (first
quarters of 2014 and 2015) for Moore as a comparable should be $0, which they were in the
Board’s Second Amended Compliance Specification (Ex. E), and Hershey's corresponding back
pay and expenses for those two quarters should be $0. However, because these facts were
unfavorable to Hershey and the Board’s resulting calculations, the Board did not use the most
appropriate comparable (Moore).

The comparables used by the Board, Ronnie Smith and Gary Forsyth, had more than a
year of seniority over Hershey. Having more than one year’s seniority, the Board acknowledged
that their pay rates would be higher than Hershey’s, as the Board acknowledged the wage rates
were set by union contract that called for a yearly increase. (See Ex. G — Fourth Amended
Compliance Specification.)

ALJ Sorg-Graves’ ruling on this issue also ignores the fact that the Board started
calculating back pay in early 2015, after the underlying unfair labor practice hearing and well
before the issuance of the first compliance specification. More than two years later, the Board
was still requesting documents from Respondents and still trying to get its calculations correct.
The Board and General Counsel, throughout more than two years, continuously requested
various documents, information, or records from Respondents, and Respondents provided what
was requested. At some point, however, the Board had to simply live with its erroneous
calculations and allow the matter to proceed to hearing and allow Respondents the opportunity to

prepare for the hearing without the fear of yet another compliance specification. Every time

3 Regarding Mr. Forsyth, one of the Board’s comparables, a gap in employment (as a driver) was created
when Mr. Forsyth worked dispatch. However, during those gap periods, the Board did not use Mr.
Forsyth. Therefore, the existence of any gaps should not have been an issue.

6
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Respondents provided the Board and General Counsel with documents or information, the
compliance specification was revised, one time adding an entirely new element of damages:
Respondents had to incur the time and expense of preparing and filing another answer; and on
several occasions, the compliance specification hearing had to be adjourned. Respondents are
aware of no rule, law, or regulation which says that the Board can amend its compliance
specification an unlimited number of times, request documents from Respondents over as long a
period as it wants, and postpone the hearing requested by Respondents for as long as it wants. At
some point, fairness and justice need to come into play. At some point, the Board had to be
accountable for its inability to prepare an accurate compliance specification, and there had to be
an end to the continuous changes and delays.

Exception 3: Respondents take exception to Administrative Law Judge Kimberly Sorg-
Graves’ finding and ruling on pages 5-6 of her Supplemental Decision that the appropriate wage
rate was used to calculate back pay in the Board’s Compliance Specification.

Response 3: In this ruling, ALJ Sorg-Graves again took the position that there was an
ambiguity in the record which was automatically decided in Hershey’s favor and against
Respondents. The purported ambiguity stemmed from a periodic wage variation for Board
comparable Ronnie Smith who sometimes received $2 or more per hour than what his labor
agreement wage rate called for. The Compliance Specification was prepared based upon the
assumption that the variance was due to prevailing wage jobs during the times of increase and
that Hershey would have received the same increase. (See Ex. A —9/18/17 TR. pp. 80-81, 86-
87.) This assumption was not supported by any documentary evidence at the Hearing. Further,
the assumption was disputed by the testimony of Respondents’ witness Dave Laming (“Mr.

Laming”) who testified that there were no prevailing wage jobs during that time period for which

51




Case: 18-1909 Document: 22-4 Filed: 10/28/2018 Page: 83

Lou’s drivers were paid prevailing wages and, instead, the two different pay rates during a given
pay period for the comparable were for times when he trained other (new) drivers — the driver
(comparable) was paid a little bit more per hour to train. (See Ex. A —9/18/17 TR. pp. 146-147.)
Nonetheless, ALJ Sorg-Graves found that the testimony from Mr. Laming did not clear up the
ambiguity because Mr. Laming testified that the $2 increase was a premium paid to Ronnie
Smith for training new drivers, yet Mr. Smith’s increase was sometimes more than the $2
premium of which Mr. Laming testified. Moreover, according to the Supplemental Decision,
Respondents provided no evidence that Hershey, who had 35 years of driving experience, would
not have been eligible for the $2 training premium or other increases in wages above the
contractual wage rate that Smith enjoyed. This finding ignores other evidence presented at the
Hearing. First, it ignores Hershey’s own testimony where he admitted that he had no evidence or
information to dispute Mr. Laming’s testimony that Ronnie Smith was paid $2 extra for training.
(Ex. A-9/18/17 TR. pp. 159-160.) Secondly, the finding ignores the fact that Hershey had only
been with Respondent Lou’s for eight (8) months at the time of his termination. Hershey was a
new driver, at least with respect to his employment with Lou’s, so it is logical and reasonable
that Ronnie Smith, who had more than a year of seniority over Hershey, would be asked and paid
to train new drivers and that Hershey would not.

While the Board suggested in its Fourth Amended Compliance Specification (Ex. G) that
it used the rates Hershey would have made if he still had been employed by Respondent, those
were not the rates used. (See Ex. G, page 2, paragraph 4.) The hourly rate that Hershey would
have earned pursuant to the union contracts is:

3/30/13 - 7/06/13 $13.30 (1-year rate under old contract)
7/13/13 - 3/15/14 $14.01 (2-year rate under old contract)

Note: The new union contract went into effect after the 3/5/14 payroll
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3/22/14 - 6/28/14 $15.75 (remainder of 2™ year under new contract)

7/05/14 - 6/27/15 $16.25 (3" year)

7/04/15 - 6/25/16 $16.75 (4" year)

7/02/16 - 8/20/16 $17.25 (5™ year)
(See Ex. B — Labor Agreements.) It is important to Note that the Board admitted at the Hearing
that the three spreadsheets prepared by Respondents (attached to Respondents’ Answer to the
Fourth Amended Compliance Specification) were all correct, using all the correct wage rates and
payroll hours and that all changes were noted in YELLOW. (See Ex. A —9/18/17 TR. pp. 68-
73.) Indeed, when asked, Mr. Molenda specifically admitted that he found NO ERRORS in the
Respondents’ spreadsheets. (See Ex. A —9/18/17 TR. p. 77.) The three spreadsheets are
attached hereto as Exhibit I, and they were part of GC 1(0o) admitted into evidence during the
Hearing.

In addition, the Compliance Specification did not use the correct wage rate from
Hershey’s interim employment.* In preparing its Compliance Specifications, the Board failed to
use Hershey’s actual pay from his interim employment, although the Board had all the
information available to do so.’ Instead, the Board used an estimate or average of Hershey’s
interim employment pay. Respondents highlighted these errors in the spreadsheets attached to

Respondents’ Answer to the Fourth Amended Compliance Specification (see Ex. I) and

referenced during the Hearing.

4 Respondents made this argument in their Post Hearing Brief filed in this matter on November 6,
2017. However, ALJ Sorg-Graves did not address this argument in her Supplemental Decision.
So as not to waive the argument or issue, Respondents will reiterate their argument here.

3 The Board was provided with Hershey’s payroll records from Hershey's interim employers
which included Kraken (R3), Calo & Sons (R4), Tia Marie (R6), and Road Commission of

Oakland County (R5). All of these records (R3-R6) are attached hereto as Exhibit O.
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Exception 4: Respondents take exception to Administrative Law Judge Kimberly Sorg-
Graves’ finding and ruling on pages 6-8 of her Supplemental Decision that overtime was
calculated appropriately in the Board’s Compliance Specification.

Response 4: Essentially, ALJ Sorg-Graves ruled that the Board had carte blanche to
calculate overtime however it wanted. When you look at the bottom line, as illustrated in the
spreadsheets comprising Exhibit I, the truth of the matter is that Hershey made more money at
his interim employment, by working less hours, than what he would have made if he were still
employed with Respondent. The Board, however, did not like that outcome or reality. As such,
the Board tried to find a way around it. The Board’s solution was to use one methodology to
calculate back pay (quarterly) and another methodology to calculate overtime (weekly), and ALIJ
Sorg-Graves allowed the Board to do so.

Although the Board calculated everything else on a quarterly basis, it calculated overtime
on a weekly basis. The Board did so without any legal support to justify using inconsistent
methodologies. In doing so, the Board improperly distributed overtime hours — essentially, the
Board took Hershey’s available overtime hours and split them in half, one half added to week
one in a bi-weekly pay period and the other half added to week two in the bi-weekly pay period.
An example best illustrates the Board’s error. Say, for example, that the Board’s comparables
worked 40 hours of overtime during a two week pay period. The Board. in its calculations, took
the 40 hours of the comparables’ overtime and assigned 20 hours to week one of the pay period
and 20 hours to week two of the pay period. The Board did so without knowing how those 40
hours of overtime were actually distributed. It may have been the case that 10 of the overtime
hours were worked during the first week of the pay period and the other 30 overtime hours were

worked during the second week of the pay period. The Board did not know the correct allocation
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— it assumed or guessed — and the Board never bothered to ask for records (timesheets) which
would have shown exactly how the overtime was allocated during the pay period. Mr. Molenda,
the Board’s Field Examiner, acknowledged this inconsistent methodology and overtime
guesswork during the Hearing. (See Ex. A —9/18/17 TR. pp. 62-63; 75-76.)

The problem with the Board’s assumptions and guesses is that when they are applied to a
quarterly back pay calculation, they create calculations to Respondents’ detriment, while also
creating calculations to Hershey’s advantage. Using the example above, let’s say that Hershey
also worked 40 hours of overtime at his interim employment during the same pay period as the
comparables, but his overtime hours were worked in the opposite manner as the comparables,
i.e., Hershey worked 30 overtime hours during the first week of the pay period and 10 hours of
overtime during the second week of the pay period. In that situation, using the Board’s
methodology, during week one of the pay period (comparables worked 10 hours of overtime and
Hershey worked 30), Respondents were not given any kind of credit for the 20 extra hours of
overtime Hershey was able to work at his interim employment during that first week. During
week two, however, when the comparables had 30 hours of overtime and Hershey only had 10 at
his interim employment, Hershey was essentially given a credit (and Respondents were
penalized) for the 20 hours of overtime that he “lost” during the second week. Although in the
example both sides worked 40 hours of overtime, Hershey received a windfall calculation for
that pay period because the Board looked at the overtime on a weekly basis, instead of a
quarterly basis, and because the Board simply took the overtime hours and split them in half.
Such a result makes no sense, and the inconsistent methodology is illogical and unfair to

Respondents.
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The ALJ’s Supplemental Decision attempted to explain allowing the guessing of
overtime. The Supplemental Decision stated that Respondents provided the Board with
biweekly payroll information for the comparable employees, which gave total regular hours and
overtime hours for each two-week payroll period, but that Respondents did not provide time
cards or other information from which the Board could have derived the accurate regular and
overtime hours to attribute to each week. However, the Board never requested such documents
from Respondents, nor did the Board indicate that it was willing to change its methodology if
Respondents provided such documents or records. The ALJ’s Supplemental Decision suggested
that the Board had no other information from which to work, so it made the best of what it had.
That is not the case at all. The Board did not request any additional information regarding
overtime, and it is apparent that the reason the Board never requested such information was
because it had no intention of using the information, knowing that it would change their
calculations in a way that was detrimental to Hershey and beneficial to Respondents.

The Board mixed its methodologies because calculating overtime on a quarterly basis
would not have resulted in favorable calculations for Hershey. Using the Board’s computations,
applying Hershey’s actual wages (discussed above) and correcting the overtime calculation to a
quarterly basis instead of weekly, the calculation for net back pay only would be -$2,224.77,
meaning that Hershey made more money at his interim employment. (See Ex. I, Spreadsheet #1,
p. 1.) It is interesting to note that the Supplemental Decision which discusses the overtime
calculation issue, and the Board precedent relied upon by ALJ Sorg-Graves, supports
Respondents’ point. On page 7 of the Supplemental Decision, ALJ Sorg-Graves discussed
Respondents’ objection to the week-by-week comparison and Respondents’ contention that the

overtime portion of the back pay liability should be calculated on a quarterly basis just like the

12

56




Case: 18-1909 Document: 22-4 Filed: 10/28/2018 Page: 38

regular hours were computed in the Compliance Specification. In doing so, ALJ Sorg-Graves
stated that Respondents’ own calculations show five quarters during which Hershey’s total
interim earnings were less than the back pay liability for those quarters. As such, according to
ALJ Sorg-Graves, Respondents’ calculations ignore long standing Board precedent that hold that
interim earnings that exceed gross back pay in any guarter are not applied against gross back pay
in any other quarter. (See January 25, 2018 Supplemental Decision, p. 7, lines 20-24, emphasis
added.) As ALJ Sorg-Graves acknowledged in her reasoning, long standing Board precedent
states that calculations are made quarterly.

The Supplemental Decision further stated that the difference in quarterly gross back pay
sums was the result of the Compliance Specifications” weekly comparison of overtime hours,
and that the Board and General Counsel relied upon the Board’s Compliance Manual. Quoting a
portion of the Manual, ALJ Sorg-Graves’ Supplemental Decision stated:

In cases where a discriminate worked substantially more hours for

an interim employer than he or she would have worked for the

gross employer, only interim earnings based on the same number

of hours as would have been available at the gross employer

should be offset against gross back pay.
See 1/25/18 Supplemental Decision, p. 7, lines 35-38. However, such reasoning is not applicable,
as Hershey did not work substantially more hours for his interim employer than he would have
worked for Respondent. Hershey worked less hours and earned more. Furthermore, there is
nothing in this quoted portion of the Manual which says or suggests that the Board should use
whatever methodologies it wants to achieve the highest result for the discriminatee. The
statement or standard set forth above (from the Compliance Manual) only works in Hershey’s

favor if overtime is calculated weekly instead of quarterly, and that is the reason the Board chose

to mix the methodologies. The Board’s error in the Compliance Specification does not stem
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from the fact that it allowed for or included overtime in its interim earnings and gross back pay
calculations — the error is in the fact that the Compliance Specification calculates overtime in a
manner inconsistent with the regular time calculations, solely for creating a windfall for Hershey.

In her Supplemental Decision, ALJ Sorg-Graves relied upon EDP Medical Computer
Systems, 293 NLRB 857, 858 (1989), whereby “the Board held that a ‘backpay claimant who
chooses to do the extra work and earn the added income made available on the interim job’ may
not be penalized by having those extra earnings deducted from the gross backpay owed by the
Respondent.” (See 1/25/18 Supplemental Decision, pp. 7-8.) Here, however, the Board not only
gave credit to Hershey when he worked more overtime at his interim employment (by allowing
Hershey to “keep” those amounts and not deduct those amounts), but the Board also penalized
Respondent when Hershey missed out on overtime that would have been available if he were at
Respondent Lou’s. Essentially, Hershey is being allowed to double dip.

The ALJ’s Supplemental Decision cited to other Board decisions that discussed the
proposition that overtime hours worked by a claimant, which are in excess of those hours which
the claimant would have worked at the Respondent employer, should not be deducted as interim
earnings. If the overtime hours were fairly calculated, that may be a reasonable holding.
However, calculating overtime hours on a weekly basis, while calculating regular hours on a
quarterly basis, solely for the purpose of creating exactly the situation addressed by the Board
decisions cited by the ALJ, is not permitted or suggested by any Board decision. While the
holdings in the Board decisions cited by the ALJ may be reasonable (arguably), what’s not
reasonable is manipulating the calculations so that the Board can achieve its desired result, i.e.,
having interim earnings that do not have to be deducted from gross back pay. Neither the Board,

General Counsel, nor ALJ Sorg-Graves cited to a single case where a compliance specification
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mixed methodologies for the purpose of creating a favorable result to the former employee, and
where the Board or court held that doing so was permissible. If the Board used consistent
calculation methods for both regular time and overtime (quarterly calculations as Board
precedent calls for), and the result was that Hershey was entitled to back pay, then there would
be no reason for Respondents to dispute that method of calculation. However, if the only reason
for using a weekly calculation of overtime while using a quarterly calculation of regular is to
purposely create a higher back pay number, then the Board must show how or why that is
permissible. The Board has shown no such legal authority.

Exception 5: Respondents take exception to Administrative Law Judge Kimberly Sorg-
Graves’ finding and ruling on pages 8-9 of her Supplemental Decision that it was appropriate not
to deduct union dues, uniform fees, and unemployment benefit payments from the back pay
liability figure in the Board’s Compliance Specification.

Response 5: Failing to deduct union dues, uniform fees and unemployment benefits runs
contrary to the stated purpose of back pay, that being to put the employee in the same position he
would have been but for his termination. The purpose of back pay is discussed in more detail in
Response #8 below. Applying the purpose of back pay to this matter mandates that union dues,
uniform fees and unemployment benefits be deducted from Hershey’s back pay.

Exception 6: Respondents take exception to Administrative Law Judge Kimberly Sorg-
Graves’ finding and ruling on pages 9-11 of her Supplemental Decision that interim expenses
were reasonably calculated in the Board’s Compliance Specification and correctly not offset by
interim earnings.

Response 6: Respondents’ spreadsheets (Ex. I), admitted as correct by Mr. Molenda,

demonstrated that if you correct the Board’s numbers by ONLY using the correct payroll
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information and using quarterly as opposed to weekly overtime, the total Board number could be
no more than $28,441.23. If you then included the correction for the correct wage rate, the
Board’s total number could be no more than $27,034.87. If you then use the correct comparable
and simply take out the first quarter payroll where Mr. Hershey would not have worked, the
Board’s total number could be no more than $7,766.90.

All of those calculations have assumed that the Board’s interim expenses number of
$21,346 is correct. However, with Hershey having earned more at his interim employment than
he would have earned at Lou’s, he is not entitled to mileage. The Board, however, asserted that
Hershey is entitled to mileage expenses despite Hershey’s greater interim employment earnings.
In support of its position that Hershey is entitled to mileage, the Board relied upon the Board
decision of King Soopers, Inc., 364 NLRB 93 (August 24, 2016). Respondents argued that King
Soopers does not apply to this matter. Specifically, the King Soopers Board ruled as it did
because it believed that the Board’s traditional approach resulted in less than make-whole relief
for two reasons. First, discriminatees who were unable to find interim employment did not
receive any compensation for their search-for-work expenses. Secondly, discriminatees who
found jobs that paid lower than their expenses did not receive full compensation for their search-
for-work and interim employment expenses. King Soopers, Inc., 364 NLRB 93 (August 24,

2016). Neither of those two situations applies to Hershey. Hershey found employment almost

immediately after his termination from Respondent Lou’s. Therefore, there were no search-for-
work expenses. The Board’s own Schedule K (Ex. G, Fourth Amended Compliance
Specification) supports this fact. Also, Hershey’s interim employment did not pay less than his

interim employment expenses, i.e., mileage expenses. As such, King Soopers is not applicable to
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Hershey’s situation where he found interim employment right away, and he made more money at
his interim employment.

ALJ Sorg-Graves, however, held that the King Soopers Board was not really ruling on the
two specific issues raised and discussed in its decision but, rather, the King Soopers Board
simply used the specific circumstances of the case as just an example and to effectuate a more
broad, overall change in the policy. That is not a proper interpretation of King Soopers. The
King Soopers decision carved out two exceptions to the rule regarding certain expenses and
whether to offset them to interim earnings or treat them as a separate element of the back pay
award. Specifically, the King Soopers Board held that search-for-work expenses and interim
employment expenses should be treated separately. The King Soopers case was specific to those
two issues and those two expenses — it was not designated as a “catch-all” for any and all
expenses. The very first sentence of the Decision and Order states what specifically the Board
was deciding:

The primary issue in this case is whether the Board should modify

the current make-whole remedy to require respondents to fully
compensate discriminates for search-for-work expenses and

expenses incurred in connection with interim employment.

King Soopers at p. 1, emphasis added. While it is true that the King Soopers Board discussed
other expenses that were also deemed exceptions and were awarded separately from back pay,
none of which included mileage, the fact remains that the King Soopers Board only decided on
the search-for-work expenses and interim employment expenses, neither of which apply to the
instant matter. Hershey was unemployed for approximately two weeks, and the testimony and
evidence were clear that he did not suffer any search-for-work or interim employment expenses,

and Hershey has never claimed such expenses. As such, King Soopers does not apply.
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Aside from the fact that King Soopers does not even apply here, the other fact which
makes interim expenses (mileage) non-existent is that Hershey’s travel to his interim
employment was actually less miles than his travel to Respondent Lou’s. All the Board’s
mileage calculations to and from Hershey’s employment with Respondent had Hershey going
from his residence in either Lake Orion or Clarkston to Lou’s yard in Pontiac. However,
beginning in November 2012, and continuing without interruption until the day of Hershey’s
termination on March 27, 2013, Hershey worked out of Respondents’ Flat Rock yard. As such,
Hershey’s commute (and resulting mileage) to and from his employment with Lou’s was much
farther than his commute (and resulting mileage) to and from any of his interim employers.® The
undisputed testimony and evidence at the Hearing was that Hershey’s calculation of hours
worked, and the calculation of the pay he received for the hours worked, started when Hershey
arrived at the Flat Rock yard. Hershey testified to this (see Ex. A —9/18/17 TR. pp. 133-134);
Mr. Laming testified as to this fact (see Ex. A —9/18/17 TR. pp. 143-145); and the documentary
evidence admitted at the Hearing support this fact (see Ex. J — Time/Cost/Payroll Records, R9
and R10). Indeed, Hershey so informed the State of Michigan when he filed his unemployment
claim. (See Ex. K — Unemployment Claim, R7.)

Both the Board and Hershey maintain that Hershey was required by a Pontiac supervisor
to first drive to the Pontiac yard and then go to Flat Rock, and that Hershey was to be reimbursed
by Respondent Lou’s for this extra travel time. First, Respondents are aware of no law in the

Sixth Circuit which states that an employer is required to compensate or reimburse an employee

¢ All the mileage calculations from Hershey’s residences (Lake Orion and Clarkston) to his
various interim employers (Calo & Sons, Kraken, Tia Marie, and Road Commission of Oakland
County) were stipulated to by the parties, and those calculations are contained within Ex. H -
Amended Fourth Amended Compliance Specification, Schedule K of GC 1(qq)). The mileage
calculations for Hershey’s trip to Respondents’ Flat Rock yard from both of his residences are
set forth in R11 and R12, attached hereto as Exhibit P.

18

62



Case: 18-1909 Document: 24-4 Filed: 10/08/2018 Page: 48

for traveling from point A to point B to report to work or even during employment. While many
companies or employers do have mileage reimbursement policies, it is not a requirement
mandated under any Michigan law or statute. Indeed, the Internal Revenue Service specifically
allows an employee who has unreimbursed employment expenses to deduct them. If there was a
rule that the employer had to pay for those, then what would be the need for a deduction? While
it is the Board’s position that Hershey is entitled to mileage with respect to his commute to his
interim employment being farther than his commute when he worked for Respondent Lou’s, that
is an assertion that is different from an assertion that Michigan law requires that an employer pay
an employee to report to a certain location for work. Simply put, it is undisputed that Hershey
was not paid for any mileage until he arrived at Flat Rock. Since it was conceded that the
mileage to/from Flat Rock was greater than any of Mr. Hershey’s interim employment. Mr.
Hershey would be entitled to $0 in interim expenses under any scenario. (See Ex. A —9/18/17
TR. pp. 98-99.)

Second, while irrelevant given that it is conceded that Hershey was required to travel to
Flat Rock for his work and was not compensated for that drive, Hershey’s testimony about being
“required” to first report to Pontiac was contradicted by Mr. Laming when he testified that there
was no such requirement (Ex. A —9/18/17 TR. pp. 145-146) and, moreover, it was not necessary
because Lou’s had runners whose only job was to take daily driver/job paperwork from
Respondents’ other yards (Flat Rock, Milford, and Oxford) and deliver them to the main office
in Pontiac for processing (Ex. A —9/18/17 TR. p. 153). As such, there was no reason for
Hershey or any of the other Flat Rock workers to first report to Pontiac. In addition, Hershey

testified that he was not required to punch in at the Pontiac yard, and the person who allegedly
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“required” that he report to Pontiac before going to Flat Rock was usually not even at the Pontiac
yard in the morning when Hershey and the others arrived. (See Ex. A —9/18/17 TR. p. 132.)

Third, even if one was to believe that Hershey was required to report to Pontiac with the
promise of being paid to do so, the undisputed fact is that Hershey was not paid to first drive to
Pontiac, and his hours and pay began when he arrived at Flat Rock. That fact is supported by
testimony from Hershey himself and Mr. Laming. Further, it is supported by the documentary
evidence. The supporting evidence presented at the Hearing included a Payroll Journal for
Hershey’s pay records, as well as records specific to Hershey’s pay during the week of January
21-25,2013. (See Ex. J.) The records admitted into evidence (Ex. J) showed that Hershey was
paid for 45 hours that week; that Hershey was paid for 9 hours per day each of the five days; and
that Respondent Lou’s billed its client or customer for 8.5 of those 9 hours each day. What these
documents illustrated was that Hershey was paid .5 hours per day to travel to the job site from
the Flat Rock yard and then back to the Flat Rock yard from the job site (15 minutes each way).
That was Hershey’s time and compensation for his commute. The remaining 8.5 hours was
Hershey’s time on the job site. There was no additional two hours or more per day paid to
Hershey for going to Pontiac in the morning and driving back to Pontiac in the evening. At the
time of Hershey’s termination, he was being paid for his time starting in Flat Rock — the
testimony and evidence in that regard is undisputed. As such, mileage should be calculated
using Flat Rock, not Pontiac

Contradicting Hershey’s testimony, Mr. Laming testified that there was no promise to
Hershey by Respondents of an 11-hour day, with nine hours being designated for work and two
hours for travel as Hershey claimed. Mr. Laming testified that when Respondent was bidding

the job, there was talk from the customer about having an 11-hour day. However, that 11-hour
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day was suggested by the customer, and it had nothing to do with making an 11-hour day so that
Respondents could give employees two hours of drive time. It was eventually decided by the
customer that the job would entail an 8.5-hour work day. (See Ex. A —9/18/17 TR. p. 151.) As
such, Respondent provided the drivers with 8.5 hours at the site and another .5 hours for travel.

Hershey’s own written statement to the Michigan Unemployment Insurance Agency on
April 1, 2013, just after his termination, was that he was working out of the Flat Rock yard as of
the day of his termination and that Respondent Lou’s never once paid or reimbursed him for
driving to/from any location other than Flat Rock, and that he was not paid or reimbursed for
first going to Pontiac. (See Ex. K, pp. 3-4.) These records show, along with Hershey’s own
testimony, that Respondent Lou’s was not compensating Hershey for driving from Pontiac to
Flat Rock. Hershey drove to Pontiac so that he could car pool with other Flat Rock drivers.

Hershey’s claim that he was promised and entitled to reimbursement or compensation for
starting in Pontiac is not only contradicted by Mr. Laming’s testimony, but neither Hershey’s
labor union nor the Wage and Hour Division of the Department of Labor pursued a claim or
action on Hershey’s behalf for any kind of mileage reimbursement.

Mr. Laming further testified that there was no reason to believe that Hershey would not
have continued to work out of the Flat Rock location, even after the initial project for which he
was transferred to Flat Rock was complete. (See Ex. A —9/18/17 TR. p. 154.) Mr. Laming also
testified that there were quad drivers from Respondent Lou’s working out of the Flat Rock
location during the entire back pay period, so it was reasonable to conclude that Hershey would

have remained there as well. (See Ex. A —9/18/17 TR. pp. 154.)
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To quantify what the removal of interim expenses does with respect to the Board’s claim,

we simply need to remove the $21,346 in interim expenses from any of the above scenarios and

we come up with the following:

Ex. I - Spreadsheet #1:

Ex. [ - Spreadsheet #2:

Ex. I - Spreadsheet # 3:

Total Board number adjusting only for actual payroll &
quarterly overtime: $28,441.23, then removing $21,346 in
expenses makes the Board number: $7,095.23;

Total Board number adjusting Spreadsheet #1 to correct the
wage rate errors: $27,034.87, then removing $21,346 in
expenses makes the Board number: $5,688.87; and

Total Board number adjusting spreadsheet #2 to take out
the first quarter payroll where the true comparable Kevin
Moore did not work: $7,766.90, then removing $21,346 in
expenses makes the Board number $0.

Finally, the Board may claim that the above calculations net negative quarters against

positive quarters and that is not allowed. The above data makes it clear that Hershey worked at

least 1,100 hours less at his interim employment than he would have at Lou’s, yet he made more

money and had less expenses travelling to his interim employer which was closer than Lou’s.

However, since neither side has actually undertaken this calculation, Respondents provide it here

for demonstrative purposes only:

Ex. I — Spreadsheet #1:

Ex. I - Spreadsheet #2:

Making interim expenses $0 and then removing any
negative quarters results in the Net Backpay, Expenses and
Bonuses being $19,171.45 (See modified Spreadsheet
attached as Exhibit L) and adding the 401(k) alleged
damages of $4,053 leaves a total Board number of
$23,224.45;

Making interim expenses $0 and then removing any
negative quarters results in the Net Backpay, Expenses and
Bonuses being $18,482.40 (See modified Spreadsheet
attached as Exhibit M) and adding the 401(k) alleged
damages of $4,053 leaves a total Board number of
$22.535.40; and
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Ex. I - Spreadsheet #3: Makipg interim expenses $0 and then removing any
negative quarters results in the Net Backpay, Expenses and
Bonuses being $11,868.76 (See modified Spreadsheet
attached as Exhibit N) and adding the 401(k) alleged
damages of $4,053 leaves a total Board number of
$15,921.76.

Exception 7: Respondents take exception to Administrative Law J udge Kimberly Sorg-
Graves’ finding and ruling on pages 11-13 of her Supplemental Decision that the 401(k) benefits
were correctly included in the total back pay liability and reasonably calculated in the Board's
Compliance Specification.

Response 7: ALJ Sorg-Graves’ Supplemental Decision supported the Board’s decision
to award Hershey $11,513 of a projected 401(k) account had Hershey stayed employed at
Respondent. (See Ex. G — Fourth Amended Compliance Specification, Schedule H.) While this
requires speculation upon speculation, there is no basis to award any monies related to the
401(k). Specifically, the $11,513 is made up of $7,461 n projected 401(k) contributions from
Hershey (Ex. G, Schedule F), $746 in employer contributions (Ex. G, Schedule G) with the
contributions making profit of $3,306 (Ex. G, Schedule H), leaving a fictitious 401 (k) balance of
$11,513.

Initially, why would Lou’s reimburse Hershey for $7,461 in 401(k) contributions that he
did not make? That simply defies logic. To try and make it logical, the Board deleted $7,461
from Hershey’s projected earnings at Lou’s. However, all this did was negatively impact the net
back pay calculation and there is no basis for this. Instead, in all of the calculations performed
by Respondent, Respondent did not modify the projected pay by this $7,461, which is how it

should be. So, at a minimum, $7,461 of money that Hershey never contributed to a 401(k)

should not be ordered to be given to him.
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Moreover, Hershey made more money at his interim employment and, therefore, could
have invested in any vehicle he deemed appropriate. There is no basis to assume that he did not
do anything with the money he didn’t contribute to a retirement vehicle at his interim
employment.

Next, the income that the fictitious 401(k) would have made now tops speculation on top
of speculation. Specifically, while the Board could have chosen a fund that Mr. Hershey could
have invested in if still at Lou’s, Mr. Molenda admitted that he used a fund that WAS NOT a
fund Hershey could have invested in if he had stayed at Lou’s. At a minimum, it the Board
wanted this income, they should have picked a fund which could have been invested in. There is
no basis for awarding income for an investment that was not possible to make even if you
assume contributions that were not made.

Given the above, there is no basis for awarding anything relating to a 401(k). That is
perhaps the reason that the Board waited years and only a month before trial before providing
this new, speculative, fictitious theory.” As such, the 401(k) damages of $4,053 included in the
Respondent’s calculations above should be removed from any final award in this matter.

Exception 8: Respondents take exception to Administrative Law Judge Kimberly Sorg-
Graves’ Supplemental Decision and Supplemental Order because they run contrary to the stated
purpose of back pay awards.

Response 8: The general purpose of back pay awards is “to restore the employee to the

status quo he would have enjoyed if the discriminatory discharge had not taken place.” See

" Interestingly, the ALJ’s Supplemental Decision penalized Respondents for waiting until the
Hearing to assert that Hershey’s uniform fees should be deducted from back pay, yet ALJ Sorg-
Graves found it acceptable that the Board waited until one month before the Hearing, and almost
two years after the initial Compliance Specification was issued, in which to assert the purported
401k damages, a completely new element of damages.
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McCann Steel Co., Inc. v. N.L.R.B., 570 F.2d 652, 656 (6" Cir. 1978). “The goal of a make-
whole award is to put the employee in the same position that she would have been in had her
employer not engaged in the unlawful conduct.” See Ricco v. Potter, 377 F.3d 599, 605 (6™ Cir.
2004). Keeping this statement of the law in mind, any award of back pay to Hershey runs
contrary to the law because Hershey made more money at his interim employment than he would
have made if he were employed by Respondent Lou’s, and he did so while working 1,130 less
hours. (See Ex. A —9/18/17 TR. pp. 72-73; See also Ex. I, Spreadsheet 1.) Such a scenario is
not “make whole” but, rather, it is a windfall to Hershey, and the Board’s policy in not only
allowing such a windfall, but actually creating the windfall, appears more punitive in nature than
compensatory. This windfall was purposely created by the Board because of multiple errors in
its calculations. No matter how you look at it or from what angle you analyze it, the bottom line
remains the same: Hershey was better off financially with his interim employment than he would
have been if he had not been terminated. Under the law, therefore, Hershey is not entitled to
back pay or mileage.

Exception 9: Respondents take exception to an Administrative Law Judge being charged
with making findings of facts and conclusions of law, as doing so violates the United States
Constitution and it deprived Respondents of an Article 3 judge or jury.

Response 9: Under Article 3 of the U.S. Constitution, the judicial power of the United
States is vested in the courts. As such, under our Constitution, judges and courts interpret the
laws, whereas the legislature (Article 1) makes the laws and the executive branch (Article 2)
enforces the laws. The NLRB’s Administrative Law Judges, however, run contrary to this

separation of powers.
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The President of the United States, with Congress’ consent, appoints the NLRB’s Board
members as well as General Counsel. The Board then appoints its ALJ’s. As a result, you have
the Board members, who make the agency laws, also essentially interpret those law via the
ALJ’s appointed by the Board. In essence, the NLRB makes the laws, enforces the laws, and
interprets the laws. This clearly runs afoul of the separation of powers, and it deprives
Respondents of their right to have an Article 3 judge or jury decide the matters against them
which were brought by the Board, prosecuted by General Counsel, and decided by an
Administrative Law Judge.

Iv. Conclusion and Relief Requested

The purpose and intent of a backpay award was set forth above. The Board and the ALJ,
however, have ignored that purpose and intent and, instead, have manipulated the numbers,
considerations, and methodologies used in its seven (7) compliance specifications to come up
with some kind of award to justify the Board’s two years’ worth of taxpayer money used
pursuing a claim on behalf of someone who earned more money during his interim employment
while working less hours.

Wherefore, for the reasons stated above, Respondents Lou’s Transport, Inc. and
T.K.M.S., Inc. respectfully requests that the Supplemental Decision signed by Administrative
Law Judge Kimberly Sorg-Graves on January 25, 2018 be vacated and that a new Decision be

entered in accordance with the conclusions reached in the exceptions argued above.
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Respectfully submitted,

STEVEN A. WRIGHT, P.C.

[s/ Amy D. Comito

Amy D. Comito (P48760)
13854 Simone Drive

Shelby Township, MI 48315
(586) 532-8560

Email: amy@sawpc.com
Attorneys for Respondent

Dated: February 19,2018
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Page 62

1 A. Okay.

2 Q. -- on a general scope of what you did. Week 2, 25 hours
3 for comparable, 10 hours for Mr. Hershey; in that case what

4 would you do to the interim employment --

5 A. Well, hypothetically, and if this was from one of his

6 interim employers where he was paid weekly, not one of his

7 interim employers where he was paid biweekly, then you would
8 look at the ~-- if 25 hours was available to the comparables,
9 and he only worked 10 hours, he would only, for the interim
10 earnings we would take 10 hours and multiply that by his wage
11 rate at his interim employer, and then we would subtract that
12 from what his back pay would have been, which would be 25

13 hours times his wage rate at the Respondent.

14 Q. So Mr. Hershey's interim earnings would be reduced in

15 the first week when it was 25 and 40, and it wouldn't be

16 impacted when the comparable worked more; you'd just put his
17 whole interim earnings, correct?

18 A. That is correct.

19 Q. So, in the 2-week period -- well, the comparables. When
20 you use the comparables, they were paid biweekly. The way
21 you determined their overtime is you just divided it in half,
22 right?
23 If it was Smith and Forsyth had 50 for the 2-week period
24 after you did your calculations to just get him down to one,
25 you'd do 25 and 25, right?

1250 EYE STREET - SUITE 350 - WASHINGTON DC 20005 -- 888-777-6690
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1 A. Unless -- in most circumstances, yes. If there was a ;
2 situation where let's say there was a holiday week, and we

3 could see, let's say it's at 72 hours regular time, 8 hours

4 holiday, and we knew what week the holiday went into, then we

5 would put 32 hours -- we would put 32 hours in that week, and

6 8 holiday hours in that week, and we'd put 40 in the other

7 week. But maybe it was a situation where he worked 90, you

8 know, where he worked more hours and we could tell what

9 specific week it went into, we would put in the specific

10 week. But most instances we had to just divide it by 2

11 because there was no way to tell which hours they worked in

12 one week versus the other week. i
13 Q. Then you would agree with me in my scenario where I said i
14 the comparables worked 50 hours in 2 weeks, you don't know :
15 what weeks those are, but with Mr. Hershey you knew it was 40 é
16 and 10; he worked the same 50 hours of overtime as the

17 comparables did, but you reduced his interim earnings by 15 :
18 hours of overtime because you did it by week and not by

19 either a pay period or by a quarter. Isn't that fair? }
20 A. In some instances Mr. Hershey -- one of his interim |
21 employers paid biweekly. Not all of his interim employers
22 paid weekly. So if you're talking in an instance where he :
23 was paid weekly and where he was paid biweekly, and if that ;
24 scenario did, if your hypothetical did actually occur, that §
25 1s a possibility.

-_— . —
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Page 68 f
1 part of R-3 and R-4, Mr. Hefshey's interim employment
2 payroll. And you've seen those documents before, right? :
3 A. Yes, I have. Z
4 Q. Because you needed those documents in order to create é
5 your spreadsheet? i
6 A. That's correct.
7 Q. Can you do me a favor? Can you go through that payroll
8 and confirm for me that the numbers on my Spreadsheet 1, for '
9 quarter interim earnings, Hershey regular hours and Hershey ;
10 OT hours actually reflect what's on the payroll? g
11 A. So you want me to go week by week. %
12 Q. Week by week, yes. ;
13 A. And look at -- okay, so 4/6 you have 501.25. The
14 payroll records have $501.25.
15 Q. Can you check the hours, and you don't have to do this §
16 orally, if you want, can you also check the hours? The é
17 501.25 had 40 regular hours and 6.75 overtime hours, correct? é
18 A. Okay. Yes, you have 40 and you have 6.75 for the week *
19 ending 4/6, and you have a total of 501.25, which is what the i
20 payroll record shows for the week ending 4/6. %
21 Let's see. Period ending 4/12 on his payroll record g
22 which is week ending 4/13, let's see, we have 215 here. 215
23 is what it shows on the payroll records.
24 Q. And sir -- ;
25 A. The number of hours -- yes? %
© VERITEXT NATIONAL COURT REPORTING COMPANY |
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Page 69

Q. No, go ahead. Finish that.

A. Number of hours, 21% reqgular hours, zero overtime hours;

matches up with the payroll records and the -- and your
spreadsheet.

Do you want me to continue every week?
Q. I want you to do the entire quarter, sir, yes.
A. Okay. For the week ending 4/19, which is 4/20 on your
spreadsheet, you have $255. His check stub shows 255. It
shows -- let's see, 21% -- no, I'm sorry -- 25.5 regular
hours. The check shows 25.5 regular hours, zero overtime
hours.

For 4/27 --
Q. That is actually a week where he worked for two
different employers, correct?
A. I haven't look at it yet; I can't tell you.
Q. Okay.
A. For 4/27 we have a check that shows 10.75 hours for
107.50. And then it says also for ending 4/26 we have a
check for 30.75 hours for 522.75. You have some math here
where you have 522.75 plus 107.50 equals 630.25, which is
what it does equal. And then you have on your spreadsheet
630.25 at 413 regular hours, which would be the 30.75 from
the one employer and the 10.75 from the other employer.

Then for the week ending 5/3, the payroll records show

40 hours, and you show for week ending 5/4 you show 40 hours,

1250 EYE STREET -
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1 and you have 28.5 overtime hours -- okay. And that's -- it
2 doesn't show the overtime hours on his pay stub. It has a
3 dollar amount. We'd have to divide it by his pay rate to
4 figure out the number of hours, but the total here is
5 1,406.75, which is what you have. I --
6 Q. Sir, do you see next to the 40 in where it says totals
7 it says 28.5?
8 A. Oh, at the bottom here on totals, yes. So that's where
9 you get your 28 --
10 Q. Right here, right? ©Not in the bottom, just right here
11 it says 28.5 of overtime?
12 A. The totals?
13 Q. Yes.
14 A. The bottom --
15 Q. The totals, right?
16 A. Right. Not up here, but down here.
17 Q. Yes.
18 A. Yes, 28.5. And you had 40 and 28.5 for the week ending
19 5/4, and this is a stub for 5/3. So the same thing.
20 For the period ending 5/10 you have 1,515.13. You have
21 40 regular hours --
22 MR. NICK: Your Honor?
23 THE WITNESS: -- 32.7.
24 MR. NICK: And I, and correct me if I'm wrong, but I
25 think what you want to show is that Mr. Hershey made more
e
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1 money than what we indicate in our spreadsheet as you

2 indicated in your answer, and I had no objections to putting
3 the payroll records into the, you know, for each week; I have
4 no objection, and I think they've already been entered. So I
5 don't know whether we need to go through every week because

6 there's a substantial number of weeks where we reduced his

7 pay, admittedly so, to comport with the Compliance

8 Specifications.

9 MR. WRIGHT: I'm only going to go through this quarter.
10 I would not take us through all of this. 1I'm goling to go

11 through this one quarter as an example.

12 JUDGE SORG-GRAVES: Okay.

13 MR. WRIGHT: And I'm not going to go through every

14 quarter, Your Honor.

15 JUDGE SORG-GRAVES: Well, I mean I sort of agree with

16 Mr. Nick. I can read this. I can see, especially since your
17 exhibit is highlighted, the ones where you're saying here

18 there's a specific difference.

19 MR. WRIGHT: Right.

20 JUDGE SORG-GRAVES: And I see where you're pointing out
21 in the documents that that's occurring. So I guess then my
22 question is why? Okay, because obviously the documents do

23 show there is a difference between those.

24 Q. BY MR. WRIGHT: Well, let's assume for a moment that if

25 you finish that calculation, okay, we're just going to assume
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1 that you get to the 12,847.02, 488.5 hours, and 207.75 hours, |
2 which is on that Spreadsheet 1, that corner of --

3 A. Okay.

4 Q. Afe you with me?

5 A. Yes.

6 Q. And so far everything that we have done so far has

7 matched the spreadsheet, correct?

8 A. Correct.

9 Q. Now, if that is correct, in this quarter Mr. Hershey's

10 interim earnings were greater than what he would have, the :
11 gross pay he would have paid if he'd have stayed at the

12 employer, right?

13 A. Yes, based on your numbers, they are greater in this ;
14 quarter. E
15 Q. Right. And my numbers are the actual pay that he é
16 received, correct? %
17 A. Your numbers being based on these payroll records, yes. ;
18 Q. Yes. Okay. So, now, let me have this question: You'd ;
19 agree with me Mr. Hershey made more money; you would also g
20 agree with me that Mr. Hershey looks like he worked about é
21 25.3 hours less in regular time than the comparables, right? ;
22 The comparables worked 513.88, Hershey worked 488.5. Do
23 you see that?

24 A. Yes. :
25 Q. So he worked 25 less regqular hours -- §
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1 A That's correct. l
2 Q -- roughly, correct?

3 A. Roughly, vyes.

4 Q And if you look at the overtime hours, the comparables

5 worked 279.41, and Mr. Hershey worked 207.75, right?

6 A. Yes.

7 Q. So Mr. Hershey worked about 71 less overtime hours,

8 correct?

9 A. Correct.
10 Q. Summing it up, Mr. Hershey, between overtime and regular
11 time, worked 96 hours less than the comparables yet was

12 actually paid more money by his interim employer, correct?

13 A. Yes.

14 Q. Now, if we can turn back to your Schedule D. And let's

15 turn to that same quarter in Schedule D, which I think‘is

16 page 31. Are you with me?

17 A. Yes, I am.

18 Q. Okay. Now, as the Judge pointed out, and I think you

19 had previously pointed out, my Spreadsheet 1 for that quarter
20 highlights 1,406.75. In my spreadsheet. The first thing we
21 highlight is 1,406 --
22 A. Yes.
23 Q. Okay. And you understand the reason we highlighted it

24 is when there was any difference between what we thought
25 between the pay records and your spreadsheet?
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1 and basically just split them into two different weeks, ;
2 right?

3 A. Yes. There was division. There was no rounding, but

4 there was -- yes, it was divided.

5 Q. And for all you know, all of that overtime could have

6 been worked in one of those two weeks, correct?

7 A. It could be. I don't know if it's reasonable to think

8 someone worked 56 hours of overtime as a truck driver.

9 Q. But you used the word guesstimate. All you did --

10 A. Oh, I didn't say guesstimate.

11 Q. No, not with respect to this; with respect to something

12 else. All you did in determination of the biweekly pay 1is %
13 you split the overtime for the comparables half one week, é
14 half another week for the most part, right? That's what you

15 did?

16 A. That is what we did, yes.

17 Q. Right. And then Mr. Hershey, who was paid every week,

18 you compared his weekly versus what you had calculated is the

19 weekly overtime, right?
20 A. For the interim employers that paid him weekly, yes.

21 For the interim employers that paid him biweekly, we had to

22 do the same thing that we did for the Respondent's payroll

23 records. »
24 Q. Right, but you don't -- but it is, it's just an é
25 assumption that you split the overtime into two. Do you know é
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1 for certain how much overtime was worked one week versus the 1
2 other; is that right?

3 A. We did not have records that showed us the exact

4 amounts, no.

5 Q. So when you're done with your calculation, if you turn

6 to page 32 of Schedule D, you have that Mr. Hershey's net

7 back pay award from your Schedule D, which 1s page 32 of the
8 Amended Fourth Amended Compliance Spec, you had that

9 Mr. Hershey is entitled to a back pay aware of $861.

10 A. Oh, just for that quarter, yes.

11 Q. Just for that quarter?

12 A. Yes.

13 Q. So I want to be clear, though Mr. Hershey made more

14 money, worked 95 hours less, you've calculated a $861 net

15 back pay award to him; is that right?

16 A. That is correct. 1
17 Q. All of your, the documents you have, Schedule D and E --
18 Mr. Molenda?

19 A. Yes?
20 Q. The documents you have, Schedule D and E, these are all
21 on computerized spreadsheets, correct?
22 A. That's correct.

23 Q. So if the Judge told us to make some different

24 assumption than you've made, you would be able to quickly

25 revise your spreadsheet to do that, correct?

R — vt
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1 A. I could revise it. How quickly would depend on what

2 kind of change was needing to be made, but yes, it can be

3 revised.

4 Q. If you turn to my spreadsheet, page 1, and first of all

5 with respect to this spreadsheet, did you review, when it was
6 provided as part of the answer to the Fourth Amended

7 Compliance Spec, did you review where I highlighted and said

8 there were differences?

9 A. Yes, I did.

10 Q. Did you note any discrepancies in my Spreadsheet 1 from

11 the actual payrolls?

12 A. No.

13 Q. All right, the next thing is -- the next thing I want to
14 do, in your schedule -- well, let's do this, just so we can

15 do it. And I'm sure we've done it. If you turn to

16 Schedule D?

17 A. Yes.

18 Q. Page 41.

19 A. Okay.

20 Q. That 19,1442

21 A. Yes.

22 Q. That's the net back pay number on page 53 of Exhibit

23 GC-1(qgqg) which is the Amended Fourth Amended Compliance Spec,
24 that $19,144, that's the net back pay without impacting it
25 with the 401 (k); is that correct? AJ
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1 Q. 5/17 and 5/14.

2 A. Yes. ;
3 Q. And if you compare that with your Schedule D, which is ?
4 on page 34 of the Fourth Amended Compliance Spec, you used g
5 15.94?
6 A. That's correct. |
7 Q. And you're telling us the reason you used 15.94 is

8 because one of the two comparables had an adjustment in their |
9 pay rate for a prevailing wage job they worked on? 5
10 A. Yes, I believe it was Smith. Yes.

11 Q. What job, what prevailing wage job did Smith work on é
12 those 2 weeks? ?
13 A. I don't know. I base it on looking at his payroll {
14 records and what his wage rates were on his payroll records. f
15 Q. Did you inquire as to anyone as to what the prevailing

16 wage Jjob you thought he worked on was? i
17 A. I personally did not. %
18 Q. Did you explore whether there was any other possibility %
19 for him getting a little higher wage, Smith getting a little %
20 higher wage in that time period? g
21 A. I personally did not. %
22 Q. You just, when you did your calculation, it was a higher f
23 rate, you assumed it had to be a prevailing wage job, so you E
24 input it in here; is that fair?
25 A. Based on the information we had, that is what was
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1 presumed, correct.

2 Q. Right. But the information you had did not include a

3 prevailing wage job, any notes that there was a prevailing

4 wage Jjob, any notes that Mr. Smith was on a prevailing wage

5 job. You didn't have any of that, correct?

6 You're just making the assumption the higher wage was

7 for a prevailing wage job, correct?

8 A. Yes, we assumed that's what the higher wage was for. We
9 saw that there was a higher wage for certain hours given to a
10 comparable, so we tried to compensate the Charging Party as
11 if he would have had the same opportunity.

12 Q. What's your understanding of what the prevailing wage

13 law is in Michigan?

14 A. I don't have a clear understanding of the prevailing

15 wage law in Michigan.

16 Q. Okay.

17 A. I know that in some instances there are certain set

18 wages that have to be paid, but beyond that, my knowledge is
19 limited.

20 Q. Do you understand prevailing wage is intended to make

21 sure that non-union workers are paid close to union wages,
22 and so therefore, for public projects it equates non-union,
23 union work? Were you aware of that or not?

24 A. I have no knowledge related to that.

25 Q. What if I told you that those pay increases -- or that
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1 Q. And the reason 10/4 and 10/11 had 18.15 as the hourly :
2 rate is because for some of these hours Mr. Smith was paid

3 18.75, not 16.75, correct?

4 A. Yeah, that would have been -- yes. %
5 Q. So for 10/17 -- and let's make sure we're clear here. é
6 While Mr. Smith's pay rate, labor contractual pay rate was L
7 16.75, he was in a different class than Mr. Hershey.

8 Mr. Hershey's would have been 16.257

9 A. That's correct, yes. :
10 Q. So instead of being paid 16.75 for this period, ?
11 Mr. Smith was paid 18.75, $2 an hour more? %
12 A. Yes, for a set number of hours, yes. f
13 Q. And so when you did your calculation, it came up to %
14 $18.15 should be the pay rate for the comparables, correct? f
15 A. That's correct. %
16 Q. And so on this page 2, which is R-1, which is %
17 Mr. Hershey's -- Mr. Smith's payroll, there were a few weeks E
18 where he was paid $2 more an hour for some of his hours,

19 correct? i
20 A. Yes.
21 Q. And you've attributed that to work on a prevailing wage %
22 job, correct? é
23 A. I mean, that was our assumption what it was. You know, ;
24 we just attributed to he was getting a higher wage rate for :
25 certain hours so the Charging Party also would be due that, %
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1 but we assumed prevailing wage.

2 Q. You had me at "That was our assumption."

3 A. Okay.

4 Q. So let me ask this question. If Mr. Laming testifies

5 that Mr. Smith trained employees and he was given somewhere

6 between a 1.50 and 2 dollar an hour bump when he had to train
7 people, would you have any reason whatsoever, any knowledge

8 whatsoever to dispute that?

9 A. I have no personal knowledge of why he was given

10 whatever wage rate he was given, so I wouldn't personally be
11 able to refute it.

12 Q. Did you ever discuss the issue of a training wage when

13 you were training people with Mr. Hershey?

14 A. I had no conversations on that issue, no.

15 Q. You said you, in the sheets that were incorrect in the

16 Fourth Amended Compliance Spec that we fixed, you said that
17 you had run those because we had objected to the pay rates to
18 see what the pay rate difference, what this really amounted
19 to, right?
20 By that I mean if you ran your spreadsheets but used the
21 contractual pay rates, you actually did that analysis, didn't
22 you?
23 A. I did. I did miss those 2 weeks of 5/17 and 5/24 where
24 I think I gave him an extra 19 cents an hour for there, but
25 otherwise I cleaned all the other ones up, put in the
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months of each other, drove the same truck, same type of
truck, right?

A. That's correct.

Q. And for most of the period of time would have been in
the same pay scale on the, in the labor agreements, right?
A. Yes.

Q. And you instead used Mr. Smith and Mr. Forsyth, who were
a year, had over a year seniority and so would always be in
the different class under the labor agreement than Mr. Moore
and Mr. Hershey, correct?

A. We used them for their hours, not for their wage rates.
Q. ©Oh, I understand that.

A. Okay. Yeah.

Q. What you basically just said is because you used Smith
and Forsyth, you couldn't use their wage rate, so you
actually had to use the wage rates in the contract because
Hershey's was a different wage rate, right?

A. It was more reasonable to use Hershey's actual wage
rates, yes.

Q. Because Smith and Moore's wage rates were higher because
they were in a different part under the contract, right?

A. Yes, they were a year ahead of him.

Q. Moore's was not, however. Moore's pay rate was -- Moore
being hired in the same class as Hershey, his pay rate would

have been similar to --

e,

o
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1 could also choose to opt out of the union under the right to

2 work laws in the state of Michigan. So whether or not he

3 chooses to pay union dues is a choice. That does not impact

4 the amount of money that the employer would owe him for back

5 pay.

6 Q. Contributing to your 401 (k), that's a choice, correct?

7 I'm asking, when Mr. Hershey, you said Mr. Hershey in

8 his net back pay award, if he continued to work for ;
9 Respondent, would have contributed to the 401 (k)?

10 A. Yes, he selected a —-- yes.

11 Q. And you did adjust net back pay in Schedule E for that

12 401 (k)7

13 A. Yes, because the Compliance Manual says to do so. r
14 Q. Your -- the last page of the Amended Fourth Amended

15 Compliance Spec shows the interim expenses calculation; 1is

16 that correct?

17 A. Yes, that's correct.

18 Q. Look at the round trip to employer; let's see if we can

19 do this easily.
20 A. Okay. %
21 Q. If the Judge were to determine that the round trip to
22 the employer were a greater number than the round trip to the
23 interim job, you'd agree with me that the interim mileage

24 expense number would not be 21,354.19; it would be zero,
25 correct? ?
;
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1 A. Yeah, that's correct, yes. ;
2 Q. The last day Mr. Hershey worked, do you know where he

3 worked?

4 When he worked for the Respondent, the last day he

5 worked for Respondent, where did he work?

6 A. It's my understanding he reported to Pontiac, and then

7 from Pontiac had to go to a jobsite somewhere Downriver, Flat
8 Rock maybe. -

9 Q. Let's just take that for a moment. You're aware, aren't
10 you, that's even assuming that's true, that the Respondent

11 did not pay him for driving from Pontiac to Flat Rock,

12 correct?

13 A. I'm not aware of that.

14 Q. Well, what are you aware of then?

15 A. It's my understanding from the Charging Party that there
16 was some kind of promise of, you know, compensation that he
17 was being paid, some sort of like flat rate number of hours,
18 the working less hours, and that that was supposed to

19 compensate him for having to travel from Pontiac, but that it
20 didn't fully -- it didn't balance out.

21 Q. So you're telling me that the only information you have
22 with respect to the round trip to employer is what you

23 received from the Charging Party himself?

24 A. The round trip to employer, I have that from taking the
25 address at Pontiac where he says he reported to, putting that
VQEAi;Eg%M;:;;gézz COURfmééébRTIﬁé‘COMPANf
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1 seniority on Mr. Hershey, correct? ;
2 A. That's correct. |
3 MR. WRIGHT: That's all I have, Your Honor.

4 MR. NICK: Nothing, Your Honor.

5 JUDGE SORG-GRAVES: Thank you.
6 THE WITNESS: Thank you. %
7 (Witness excused.) ?
8 JUDGE SORG-GRAVES: Okay, Mr. Nick, do you have any more

9 witnesses?
10 MR. NICK: Yes. 1I'd like to call Michael Hershey to the |
11 stand. j
12 (Whereupon, %
13 MICHAEL HERSHEY *
14 was called as a witness by and on behalf of the General

15 Counsel and, after having been first duly sworn, was examined
16 and testified as follows:) :
17 JUDGE SORG-GRAVES: 1If you would state your name and %
18 spell it for the record, please? %
19 THE WITNESS: Michael Hershey, M-i-c-h-a-e-1 |
20 H-e-r-s-h-e-y. ?
21 DIRECT EXAMINATION |
22 Q. BY MR. NICK: Mr. Hershey, were you employed by Lou's? é
23 A. Yes, I was. i
24 Q. What did you do there? ?
25 A. I drove a quad dump truck. |
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1 Q. When you worked at Lou's, where did you report to at the
2 start of your shift?

3 A. I reported to Pontiac, 1780 East Highwood Drive.

4 Q. Is that for the entire employment, the entire time

5 you're employed by Lou's?

6 A. Yes, sir.

7 Q. Now, did there come a time when you drove down to Flat

8 Rock while you were working for Lou's?

9 A. Yes.
10 Q. And why was that?
11 A. They had a special job going on, and they needed peoplé,
12 you know, bodies to fill it down there in Flat Rock.
13 Q. And did they assign people there, did they take

14 volunteers? How did that work?

15 A. Well, initially it started out like as a rumor, and

16 they, you know, said they checked around and they threw out a
17 list, and they wanted to get some volunteers if this job went
18 down. It was -- nothing was guaranteed in stone, so, you

19 know, we were given some preliminaries, and it was based on
20 if this went down, would you be willing to do it.
21 Q. And can you describe what kind of job that was down in
22 Flat Rock?

23 A. What we were doing is the north end of the gravel pit on
24 the west side, there was a clay reserve mountain that they

25 needed to remove and place on the south side of the road so
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1 that they could blast for silica sand.

2 Q. And when did that project start? When were you first --

3 when did you first go down to Flat Rock?

4 A. God, I think it was like right at the end of November.

5 All of a sudden we came into work, and he goes, guess what,

6 you're going to Flat Rock tomorrow. And I think it was the

7 end of November, beginning of December.

8 Q. When you said "he" said that, said go to Flat Rock, who

9 are you --

10 A Dan. Or Dave Laming said, hey, guess what.

11 Q Oh, okay.

12 A You know, or Tony, one of them.

13 Q Okay.

14 A. That the job went through.

15 Q And you testified that you signed up to go to Flat Rock?
16 A Yes. Yes.

17 Q Now, why did you sign up to go?

18 A Well, you know, I was new there, didn't want to piss

19 anybody off. A lot of guys were saying, well, you might as
20 well sign up because you're going to get stuck with it
21 because we're not going to go down and do it. And so I just !
22 figured, what the heck, instead of sitting home during the
23 winter, why not, you know, based on what they said, go do it.
24 Q. Now, after the project started, was there a procedure i
25 getting to the Flat Rock site?
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A. No, it didn't end up working that way. How we were
supposed to be paid and what actually happened after we got
our first paycheck were two different scenarios and were
somewhat a point of contention with some of us.

Q. When you say how you're supposed to be paid, is that
referring to what you just testified to being paid 11 hours
and working 9?

A. Yes.

Q. And how did it end up happening? What ended up
happening?

A. Just whatever actual hours you were on the site; there
was no additional money.

Q. Now, were you still working at the Flat Rock site
project at the time of your discharge?

A. Yes, I was.

Q. And you were discharged on March 27, 2013. Did there
come a time when you became aware that the Flat Rock project
had ended?

A. Yeah, probably about a month later when I was working
for Calo, I drove by there because I had to go to the plant
and get some limestone, and I didn't see any Lou's trucks; I
just saw mining equipment, the big mining dump trucks doing
what we were previously doing.

Q. Well, explain that. Why would seeing mining trucks

there make you believe that Lou's work had been completed at
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1 required that you guys report to -- f
2 A. He wanted us -- é
3 Q. -- Pontiac before -- é
4 A. Yep. %
5 Q. -- you went down to Flat Rock?

6 A. Yep. And he wanted us back there every night handing in

7 our paperwork every night like we did, and he would call :
8 every day and see how 1t was going. g
9 Q. Did you punch in when you got to Pontiac? é
10 A. No. Punched in when I got to Flat Rock. %
11 Q. Did you go report to Mr. Allen when you arrived in é
12 Pontiac? é
13 A. No, because he wasn't in when we got there. é
14 Q. Well, then how would Mr. Allen have known that you %
15 reported to Pontiac in the morning like you were supposed to?

16 A. Because all our cars would be there, and I was told they

17 have security tape. He wanted to make sure we were all ;
18 together. That way if something happened, he'd know what was E
19 up. He just wanted to know everything. Start there, end E
20 there. Hand off your paperwork every day. 2
21 Q. And you started your work in Flat Rock throughout -- g
22 through the Flat Rock facility in November of 2012, correct? i
23 A. Yes. E
24 Q. And with the exception of Mr. Grode, it's your testimony g
25 that you didn't train any drivers; you weren't asked to trainjé
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any drivers, correct?
A. No. No, not -- they had a full-time trainer person.
Q. You'd only been there 8 months by the time you were
terminated, right?
A. Yeah, but I've been driving for 35 years, vyes.
Q. Is this the first you're hearing about this training?
Did you know there was training?
A. As I said before, there was a man, I think Matt
Rutawski, who was the trainer and evaluator.
Q. Did you know he was training you? Did you understand
that's what he was doing?
A. No, I was told that he was going to go out for a ride
with me and he was going to evaluate if I could drive. And
when he came back, he told Mr. Laming I drove better than
most of the people in that yard.
Q. So that's not really training; that's evaluating?
A. I just did what they told me to do. I know that he had
other people that rode with them longer.
Q. So as you sit here today, it's your testimony for say --
Lou's gave you absolutely no compensation for going to
Pontiac?
A. They ended up not giving us compensation. Originally we
were told --
Q. At Flat Rock?

A. -- we would be. Yes, to go to Flat Rock. Originally we
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1 were told we would.

2 Q. I'm not asking what you were told. I'm asking you as

3 you sit here today -- %
4 A. We never ended up getting any. j
5 Q. -- from November till the time you were terminated, you %
6 never received any compensation from Lou's for driving to :
7 Flat Rock? §
8 A. No, not from the end of November till I was fired, no. é
9 It was a point of contention that was brought up. E
10 Q. I understand it was a point of contention; that's not my :
11 question.

12 And your day, then, as far as punching in, started in g
13 Flat Rock, correct? §
14 A. That's when we punched in. My day started -- §
15 Q. And the hours for which you -- ;
16 A. -- 1in Pontiac when I picked up everybody. i
17 Q. The hours for which you were paid started in Flat Rock, Z
18 correct? 3
19 A. They eventually turned out to be that way, yes. é
20 Q. Well, they were never anything other than that, were E
21 they? i
22 A. That's not what we were promised, though. You're :
23 talking -- %
24 Q. I'm asking -- %
25 A. You're playing semantics, though. E
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1 MR. NICK: Your Honor, objection.

2 THE WITNESS: No, I didn't.

3 MR. NICK: I don't know what the relevance of that is.

4 JUDGE SORG-GRAVES: I don't know the relevance either.

5 MS. COMITC: 1I'll withdraw that, Your Honor. é
6 Q. BY MS. COMITO: Do you recall your testimony in November ?
7 of 2014 in the unfair labor practice hearing? ﬁ
8 A. I can't say without it being in front of me, but I mean, 1
9 you know, I remember the trial. %
10 Q. Do you recall testifying that you did not want to go %
11 back to work for Lou's, you did not want to be reinstated? é
12 Do you remember that testimony? g
13 A. Sure. !
14 Q. And that was in November of 2014, correct? ;
15 A. If that's when the trial was and that's when I %
16 testified, I will concede to that. I don't remember the %
17 exact date. %
18 Q. Besides taxes, do you know what kind of deductions you E
19 had from your paycheck at Lou's? ;
20 A. I had my 401 (k), had union dues, uniforms. E
21 Q. Do you recall how much was taken out for uniforms? 5
22 A. I think 26 bucks or something a month that we were g
23 required to pay. We were required to buy a coat and, you §
24 know, they just basically, here you go, and this is what you ;
25 got to pay if you want the job. é

\
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and, after having been first duly sworn, was examined and
testified as follows:)

DIRECT EXAMINATION
Q. BY MR. WRIGHT: Could you state and spell your full name
for the record, please, sir?
A David Laming, D-a-v-i-d L-a-m-i-n-g.
Q And who are you currently employed by?
A Lou's Transport.
Q. And how long have you been employed by Lou's Transport?
A Twelve years.
Q What are your current job responsibilities and duties at
Lou's?
A. General manager of operations, sales.
Q. I don't want to take much time, so I want to focus right
in on this, on the issue of whether Mr. Hershey reported to
Pontiac or to Flat Rock. We heard Mr. Hershey, you heard
Mr. Hershey testify that he punched in when he got to Flat
Rock. 1Is that your understanding?
A. Yes.
Q. And that he punched out for the day when he got back to
Flat Rock; was that your understanding?
A. Yes.
Q. Now, the time period the people working in Flat Rock
were paid, Mr. Hershey said that it was the time that it was,

that they were just on site, but if they punched in and out
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at Flat Rock, they'd have also have had to been paid from

Flat Rock to the site and the site back to Flat Rock,
correct?

A. Yes.

Q. And that's your understanding of what happened, right?
A. Yes.

Q. And at least while Mr. Hershey was employed, the main
site from the Flat Rock to the site is about 15 minutes each
way?

A. Correct.

Q. Mr. Laming, I've handed you what has been marked as
Exhibit R-10. Can you take a moment and review this and tell
me if you've seen these documents before?

A. Yes, I have.

Q. What are these documents?

A. Well, the front page shows what Mr. Hershey got paid and
the dates he got paid, how many hours he got paid. And then
the corresponding pages behind it show what the customer got
charged for the time that Mr. Hershey worked on that jobsite.
Q. So for each of the days, January 21st, 22nd, 23rd, 24th,
and 25th, Mr. Hershey was paid for 9 hours a day; is that
right?

A. Yes.

Q. And the second page on January 2lst, what does this

show?
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1 A. It shows that we billed the customer 8% hours, which

2 means we worked 8% hours on the jobsite.

3 Q. And the rest of these pages are exactly the same for the
4 entire week?

5 A. Correct.

6 Q. Have you reviewed Mr. Hershey's payroll records for this
7 week?

8 A. The week that we're —-

9 Q. The week that's referenced in R-10?

10 A. Yes.

11 Q. And do you recall whether he was paid for 40 hours of

12 regular time and 5 hours of overtime?

13 A. Yes, he was.

14 Q. And that's consistent with this record, correct?

15 A. Yes.

16 Q. We heard Mr. Hershey say there was absolutely no

17 compensation provided to him from traveling from Pontiac to
18 Flat Rock or back from Flat Rock to Pontiac, other than what
19 the guys who drove gave him, okay. Do you agree with that?
20 A. Yes.
21 Q. So Lou's gave him nothing for going from Pontiac to Flat
22 Rock; is that right?
23 A. Correct.

24 Q. From Lou's standpoint, was Mr. Hershey required to go to
25 Pontiac first?
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A. No.

Q. So you'd agree with me that was a convenient place if

" you wanted to carpool, correct?

A. Very convenient.

Q. Now, Mr. Hershey's employment was terminated roughly
March of 2013. And the back pay period runs from August of
2016. Okay. Are you with me?

A. Yes.

Q. Were there drivers, truck drivers that drove quads like
Mr. Hershey that reported to the Flat Rock facility every
single day you worked between March 27th of '13 and August of
20162

A. Yes, that were employed by Lou's Transport, yes.

Q. Mr. Hershey talked a little bit about that he trained
somebody, and he talked about a trainer. At some point was
there an actual training policy put into place with -- at
Lou's?

A. Yes.

Q. All right, and who did that? Who put that policy into
place?

A. I did.

Q. And what did that policy entail?

A. What happened was is the guy he referred to, Matt
Rutawski, used to be a full-time trainer, and then we figured

out we needed more people to train than what one guy could
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1 do, so we started offering training to more experienced

2 drivers, and we offered to give them more money to do

3 training.

4 Q. And so was Mr. Smith one of the people that trained?

5 A. Yes.

6 Q. And we saw that -- well, what was the general

7 compensation if you trained somebody?

8 A. Two dollars an hour.

9 Q. Now, you sat here all the time. You've heard that the
10 explanation for the increase in wages for Mr. Smith is

11 related to prevailing wage jobs.

12 A. Yes.

13 Q. Is that true?

14 A. No.

15 Q. Can you tell us why that's not true?

16 A. Well, first of all, I can't recall any prevailing wage
17 job we did in that time frame.

18 Q. Okay. Have you reviewed the 401 (k) application for

19 Lou's, which is Exhibit R-13?

20 A. If I can find it.

21 MR. WRIGHT: Your Honor, may I just hand him my copy SO
22 that he can --

23 Q. BY MR. WRIGHT: You've reviewed that before today; is

24 that right?

25 A. Yes.
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1 A Well, sure.

2 0 You didn't create this for this testimony?

3 A. No. No.

4 Q Not that anything would necessarily be wrong with that.

5 I'm just asking that question.

6 A. No.

7 Q. Now, isn't it true though that you told people who were

8 driving from Pontiac to Flat Rock that they would be

9 compensated in some way for their mileage?

10 A. No. What was told to them in the 11 hours that he keeps
11 referring to, when we bid the job and took the job on, we

12 were told it was going to go 11 hours a day, and when the job
13 actually started, they chose not to run the job 11 hours a

14 day; they ran the job 8% hours a day. That's where the 11

15 hours he's referring to comes in at.

16 Q. So you said, well, we're not going to compensate you for
17 your travel, but you guys are going to be working 11 hours,
18 so that'll make up for it?

19 A. That, and the fact was is the time of year that it was
20 coming into, we slow down in the wintertime. This Jjob was
21 going to run all winter, so we went to guys and we asked
22 them, hey, this is a job that's going to work 11 hours a day,
23 it's going to work all winter; if you're interested, here it
24 is.
25 Q. And Mr. Hershey volunteered for that Jjob?
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A. Yes.
Q. So you had to start having drivers train people,
correct?
A. Yes.
Q. You mentioned a mail runner. Can you explain that to
me? I didn't -- you used the term "mail runner."
A. All of our billing in our central offices are located in
Pontiac. We have yards in Oxford, Milford, and Flat Rock
that drivers drive out of that create driver log sheets and
paperwork every day, and that paperwork must come back to our
main office so we can bill it out and bill our customers and
then take the driver log sheets and log those in and turn
those into HR so the drivers get paid. And that's the mail
runner's job to do that.
Q. So if Mr. Hershey wanted to just not go to Pontiac, he
could have just dropped that paperwork off in Flat Rock, and
it would have gotten to Pontiac every day?
A. Correct.

MR. WRIGHT: Your Honor, I didn't move for the admission
of R-10, so I'll do that at this point.

MR. NICK: No objection.

JUDGE SORG-GRAVES: Okay, R-10 is admitted.
(Respondent's Exhibit 10 received in evidence.)
Q. BY MR. WRIGHT: In the last 3 years, Lou's has had more

than one job that runs out of the Flat Rock facility; is that
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1 right?

2 A. Yes.

3 Q. And I just want to make sure I'm clear, you've said it

4 before, there's no reason to believe that Mr. Hershey

5 wouldn't have continued to work out of Flat Rock from when he
6 left until the back pay period ended in August of 2016; 1is

7 that right?

8 A. Correct, it'd be speculation.

9 Q. And it was after August of 2016 that we stopped putting
10 drivers in at the Flat Rock facility; 1s that right?

11 A. Correct.

12 MR. WRIGHT: That's all I have, Your Honor.
13 JUDGE SORG-GRAVES: Mr. Nick, anything?

14 MR. NICK: One second, Your Honor.

15 No further questions, Your Honor.

16 MR. WRIGHT: Respondents rest, Your Honor.

17 (Witness excused.)

18 JUDGE SORG-GRAVES: Anything further, Mr. Nick?

19 MR. NICK: Yes, Your Honor. I'd like to call
20 Mr. Hershey back for a quick rebuttal.
21 JUDGE SORG-GRAVES: Okay.
22 (Whereupon,

23 MICHAEL HERSHEY
24 was recalled as a witness by and on behalf of the General
25 Counsel and, having been previously duly sworn, was examined
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1 never saw anybody's paycheck.
2 Q. Did you understand the prevailing wage law and the
3 reason the Union told you that applied to operators who spent
4 most of their time on site as opposed to drivers who didn't?
5 Did anybody ever explain that to you?
6 A. My father-in-law explained it to me because he's a GC
7 and he does the prevailing wage, and he said if you're on a
8 prevailing wage job, and you spend your whole time there, you
9 are paid the prevailing wage, regardless if you go off site
10 to dump because it's understood with the work that we do that
11 you are not always on site; you're not able to dispose of the
12 product that you picked up on site. It has to be taken away.
13 Q. All right, with all due respect to your uncle, I'm not
14 sure that he gets it, but let me ask it this way, let me try
15 it this way: You were never paid prevailing wage by Lou's;
16 is that correct?
17 A. Correct, even when I asked for it.
18 Q. And you do not know with respect to the discussion we
19 had earlier about Mr. Smith's $2 increase, you don't know
20 that that was because of a prevailing wage job, correct?
21 A. Correct, I don't know.
22 Q. Okay.
23 A. I don't know that he was a trainer either, so I couldn't
24 speculate on any of it.
25 Q. My point is, you have no evidence or information to
 VERITEXT NATIONAL COURT REFORTING CONPANY
1250 EYE STREET - SUITE 350 - WASHINGTON DC 20005 -- 888-777-6690

107



Cese: IBIHH Dooumentt: 24 Fied: MO0EI2ZNN8 Fsege: 1801

108



Cose: IRIY [Dooumresrit: 204 Fied: TOOKI2Z0K8B  FRapge: 1902

Page 160
1 dispute Mr. Laming's testimony that he was paid that for
2 training, correct?
3 A. Correct, I don't know if he was a trainer or not.
4 Q. Let me make sure I'm clear; at some point you moved from
5 Lake Orion to Clarkston, right?
6 A. Uh-huh.
7 Q. Before you moved, your Lake Orion home was only 4.6
8 miles from the Pontiac facility, correct?
9 A. Okay. Sounds good.
10 Q. I'm asking you.
11 A. Yeah, sounds about right. I think it's 4.7, but yeah,
12 i1f you want.
13 Q. And it's -- so that we're clear because the Judge 1is
14 from Indianapolis, you were north of ASI's facility, and Flat
15 Rock 1s south of ASI's facility, correct?
16 A. Correct.
17 Q. And when you moved to Clarkston, again, Clarkston is
18 north of ASI's facility, and Flat Rock is south of ASI's
19 facility, correct?
20 A. It's south, or it's west. It's not really a direct
21 north; it's a west-ish, but yes, Clarkston is, I am 10
22 minutes from my old house, the normal secondary roads.
23 Q. So roughly, you moved from being 8 -- or being 4.6 miles
24 north of the Lou's facility when you then had, with Flat Rock
25 being south of that, you moved to Clarkston which was 8.1
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' UNION SECURITY LANGUAGE

“THE COMPANY AND THE UNION AGREE THAT THE PARTIES WILL NOT ENFORCE THE
' UNION SECURITY CLAUSE UNLESS AND UNTIL, IT IS LAWFUL TO DO SO.”
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LABOR AGREEMENT

THIS AGREEMENT, made and entéred into this 15% day of January 2014, by and

’betweenvLOU’S TRUCKING COMPANY, 1780 East Highwood, Pontiac,
party of the first part; and hereinafter termed the Employer,
No. 614, affiliated with- the International Brotherhood

Chauffeurs, Warehousemen .and. Helpers of America, located

Michigan 48340,
-and LOCAL UNION

of Teamsters,
at 1410 South

~Télég:aph Road} Bloomfield Hills, Michigan, 48304, party.of the: second -part,

- hereinafter called the Union..

WHEREAS, both partieé are desirous " of preventing strikes and’ other

cessations of work and employment; and entering

into a complete

agreement setting for the wagés, working conditions and hours of .-

employees of the Employef; and of facilitating peacéful,adjustment

of all grievances which may arise from time to time between .the

Employer and the Employer’s employees; and of promoting and

improving peaceful industrial and economic relations between the

parties.
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ARTICLE ]

UNION SHOP AND DUES

Section1.  This Agreement shall apply to those classifications of employees listed in
Schedule "A." .

Section 2. All present employees who are members of the Local Union on the
effective date of this subsection or on the date of execution of this Agreement, whichever is the
later, shall remain members 6f the Local Union in good standing as a condition of employment.
All present employees who are not members of the Local Union, and all employees who are
hired hereafter, shall become and remain members in good standing of the Local Union as a
condition of employment on and after the 31st day following the beginning of their employment
or on and after the 31st day following thé effective date of this subsection or the date of this
Agreement, whichever is the later. .

Section 3. The Employer agrees to deduct from the pay of each employee ali dues
and/or initiation fees of Local 614 and pay such amount deducted to said Local 614 for each and
every employee; provided, however, that the Union presents to the Employer authorizations
signed by such emplbyees allowing such deductions and payments to the Local Union as
aforesaid.

Section 4. A new employee must complete a one hundred twenty (120) working day
trial period within any one-hundred eighty (180) calendar day period during which period the
employee may be released or discharged without further recourse; provided, however, that the
Employer may not discharge or discipline for the purpose of evading this Agreement or
discriminating against Union members. After completing the one hundred twenty (120) working
day trial period, the employee shall be placed on the regular seniority list. After the trial period,
the employee shall receive all fringe benefits és set forth in this Agreement.

Section 5. Payment of dues. Payment of all dues withheld from employees' pay
checks shall be sent to the Union on or before the fifteenth of the month, or within five (5) days

of receipt by the Employer of the necessary forms for completion and report as to dues withheld.
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ARTICLE Il
WAGES AND BENEFITS

Attached hereto, and marked Schedule "A," is a schedule showing the classifications and

~ wage rates of the employees covered by this Agreement. Said Schedule "A" further sets forth the

hours of work, regular working conditions and other details of employment. It is mutually agreed
that said Schedule "A" and the contents therein shall.constitute a part of this Agreement.
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ARTICLE III
TRANSFER OF COMPANY TITLE OR INTEREST

In the event of a sale of the corporation, the Employer's only obligation is to give the Union
30 days' notice before the transfer date. The Employer shall not use any leasing device to a third
. party to evade this Agreement.
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ARTICLEIV
CASUAL AND TEMPORARY EMPLOYEES

The Employer reserves the right to use Casual and Temporary employees who may be hired
or transferred from other positions within the Employer for a period of 180 consecutive calendar
days or less. Such Casual and Temporary employees shall not acquire or accumulate seniority
nor be. subject to the terms of this Agreement; nor shall they receive any of the wages or fringe
benefits under this Agreement. Casual and Temporary employees shall not exceed in number thirty
percent (30%) of the work force.
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ARTICLE V
EXTRA CONTRACT AGREEMENTS

The Employer agrees not to enter into any Agreement with another labor organization during
the life of this Agreement with respect to the employees covered by this Agreement or any agreement
or contract with the said employees, individually or collectively, which in any way conflicts with the

terms or provisions of this Agreement.

117



G IBIAND  [omunesit: 2141 Fribetl: TOOBIZNNEB  FRaegee: 1981

ARTICLE VI
SENIORITY

Section1.  Seniority rights for employees shall apply, in reducing or increasing the
work force, provided the affected employees are equally qualified to perform the available work.
In the laying off and the rehiring of laid-off personnel, the particular work performed by said
employee is an important factor. The Employer shall decide the extent to which qualification, fitness
and ability for the particular "work performed" shall control in determining the layoff and rehire of
persannel. When all other factors are determined by the Employer to be equal, seniority shall
control. ‘

Section 2. The Employer shall post a list of the employees, arranged in order of their
seniority. This list shall be posted in a conspicuous place at the place of employment.

Section 3. Seniority shall be broken only by discharge, voluntary quit, obtaining a
leave under false pretenses, overstaying a leave without permission from the Employer, or layoff
for a period of more than twelve (12) months.

Section 4. In the event of layoff, an employee so laid off shall be given three (3)
days' notice of recall, mailed to the employee's last-known address, by certified mail, return
receipt requested. In the event the employee, within three (3) days of receipt of said notice, shall
fail to return to work, the employee shall lose all seniority rights under this Agreement.

A certified notice of recall mailed to the employee's last-known address and returned to the
Employer not accepted shall be considered as received. It is the employee's responsibility to
notify the Employer of the employee's current address and phone number, if applicable.

Section 5. If requested by the Local Union in writing within sixty (60) days after the
effective date of this Agreement, one Steward shall be granted super seniority for layoff and recall.
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ARTICLE VII
DISCHARGE OR SUSPENSION

The Employer shall not discharge nor suspend any employee whose work is satisfactory.
When an employee is discharged or suspended, the Employer shall give a written notice of the
complaint against such employee to the employee, in writing, and a copy of the same to the
Union and Job Steward. The Employer is to be the judge as to the satlsfactory performance of |
work by an employee. Unsatlsfactory conduct shall include:

1. Any act of dishonesty.

2, Drunkenness or drinking intoxicants while on duty, or on Employer property
' (Refusal to take a sobriety test shall establish a presumption of drunkenness).

3. Possession or use of unprescribed, addictive drugs or narcotics while on duty or
on Employer property.

4, Being under the influence of alcohol, or drugs, or controlled substances, or in an
unfit condition at work.

5. Negligence resulting in an accident while on duty.

6. Carrying of unauthorized passengers while on the job.

7. Violation of governmental rules, regulations, laws.

8. Any employee who is absent from work for three (3) successive work days

without notification to the Employer shall be considered a voluntary quit.

9. Failure to return and report for work at the termination of a leave of absence shall
be considered a voluntary quit.

10.  Failure to report an accident promptly.

11.  Non-compliance with D.O.T. rules and regulations.

12 Any violation of the Employer's rules and regulations.

Warning notices not followed by another penalty within 12 months may not be used for
progressive discipline.

A request by an employee for an investigation as to the employee's discharge or
suspension must be made by written request and received by the Union within three (3) days
from the date of discharge or suspension. Appeal from discharge or suspension must be heard
within five (5) days, and a decision reached within ten (10) days from the date of suspension or
discharge. If no decision has been rendered within ten (10) days, the case shall be then taken up
as provided for in Article VIII, Step 2, hereof. Time limits may be extended by mutual consent of
the parties.
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ARTICLE VIII
GRIEVANCE AND ARBITRATION PROCEDURE

Section 1 It is mutually agreed that all grievances, disputes or complaints arising
under and during the terms of this Agreement shall be settled in accordance with the procedure
herein provided and that there shall at no time be any strikes, tie-ups of equipment, slow-downs,
walk-outs or any other cessation of work or the use of any method of lockout or legal
proceedings, except as specifically agreed to in this Agreement. '

Every effort shall be made to adjust all controversies and disagreement between the
Employer and the Union or its members in an amicable manner. In the event .that any dispute
cannot be settled in this manner, the question may be submitted for séttlement as hereinafter
provided. |

Grievances must be taken up promptly and no grievance will be considered or discussed
which is presented later than three (3) days after such has happened.

Section 2. Should any grievance, dispute, or complaint arise over the interpretation or
application of the express provision of this Agreement, there shall be an earnest effort on the part
of the parties to settle such promptly through the following steps:

Step 1: An employee having a grievance shall first present it orally to his/her
supervisor or the supervisor's designated representative.

Step 2: If the grievance cannot be satisfactorily adjusted between the employee
and the supervisor or designee, no later than three (3) working days after the facts occurred
which give rise to the grievance, the grievance shall be reduced to writing, on forms provided by
the Union, and presented to the Employer's General Manager or the General Manager's
designated representative. Within three (3) working days thereafter, the General Manager or
designee shall fumnish to the job steward an answer to the grievance. Should the General
Manager fail to furnish a written answer within the said three (3) working days, the grievance
shall be processed in accordance with Step Three.

Step 3; If the grievance cannot be satisfactorily adjusted with the General
Manager, no later than three (3) working days after receipt of the General Manager's answer, or
within three (3) working days of the date on which said answer should have been furnished, a
designated representative of the Union shall present the grievance to the Employer's Vice

president or the Vice President's designated representative. Within three (3) working days

9
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'thereaﬁer, the Vice President or designee shall furnish to the Union representative a written
answer to the grievance. Should the Vice President or designee fail to furnish a written answer
within the said three (3) working days, the grievance shall be processed in accordance with Step
Four. -

Step 4: If the grievance involves claims of alleged improper: (1) discipline or
discharge of the grievant; or (2) application of pay rate and benefits for time worked by the
grievant; or (3) application of the grievant's seniority in the lay off of the grievant during a
reduction in force, and the grievance cannot be satisfactorily resolved in Step Three, no later than
three (3) working days after presentation of the grievance to the Employer's Vice president, the
Union may give written notice to the .Employer‘s Vice President or the Vice president's
designated representative of the Union's intention to proceed to arbitration. The written notice to
proceed to arbitration must be received by the Employer's Vice President by the third (3rd)
working day to be timely filed. If the aforesaid written notice is timely filed, the grievance shall
be processed in accordance with Step 5, and the parties shall treat the arbitration of the grievance
as mandatory.

Step 5: Within three (3) working days after the date that an arbitration notice is
given to the Employer's Vice President on the grievance, the Union must file a request for
Arbitration Panel with the Federal Mediation and Conciliation Service Office of Arbitration
Services (hereinafter referred to as "FMCS-OAS"), notifying FMCS-OAS of their desire to
obtain a panel of seven (7) arbitrators. Either party shall have the option of a second (2nd) panel
of seven (7) arbitrators, The FMCS-OAS panels shall consist of arbitrators from across the
Midwest. The arbitrator shall be selected from said panel or panels by an alternate striking of
names. The Union shall strike first and the parties shall thereafter alternate in the striking of the
remaining names until a single name remains on the list, and that remaining name shall be
designated the arbitrator. Upon acceptance of the commission by the arbitrator, he shall, after
hearings consistent with fair play and the law, render his award which shall be final and binding
upon the parties. Each party shall bear its own expenses in connection with the arbitration,
however, the expense of the arbitrator shall be shared equally by the parties. Where one party
arranges for the transcription of the arbitration hearing by a court reporter, and the other party
orders a copy of the record made, the parties shall share equally the total costs of obtaining the
transcript and copy thereof The arbitrator shall not, in any way, provide said party with the

original or a copy of the transcript unless the party shares equally in the total cost of obtaining
10
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‘the transcript and a copy thereof. The arbitrator shall have no power to alter, modify, or amend
any provisions- hereof, nor to rule against the Employer unless the Employer's judgment or
decision is contrary to the express provisions of this Agreement.

Section 3. Exclusive Remedy. The remedy provided in this Agreement, arbitration of
certain grievances, shall be the ex‘clusive.remedy, precluding judicial access or remedy, for
- alleged violations of the Agreement by the Employer, and the outcome of this remedy, shall be
ﬁnal and binding upon the parties and those persons covered by this Agreement.

Section 4. Prohibition Against Interrupted Operations. The Union and the Employer
agree that both desire uninterrupted production and operation. During the life of this Agreement,
.the Union shall not autho_rize, sanction, encourage, ratify, acquiesce in, condone or permit any of
its members to take part in, nor shall any member of the Union take part in, a sit-down, stay-in,
slowdown, curtailment of work,, restriction of production, strike, work stoppage, artificial sick
call, sympathy strike, or any interference of operations of the Employer. The Union shall not
cause, authorize, sanction, encourage, ratify, acquiesce in, condone or permit its members to take
part in, nor shall any member of the Union take part in, any strike or stoppage of, in or at, any of
the Employers operations or the picketing of the Employees plants, offices, or other premises
during the term of this Agreement. In the event activity prohibited by this section occurs during
the term of this Agreement, the Union, its officers, agents, servants, representatives, stewards,
committee persons, employees and members, and each of them, shall have an affirmative
obligation and duty, and in connection therewith, shall exercise whatever powers they possess
and take whatever steps are necessary and proper to end such improper activity. The Union
agrees that the Employer is entitled to expect and rely-upon this section as providing the
Employer with uninterrupted operations during the term of this Agreement. In addition to any
other right or remedy the Employer may have, and without limitation thereof, the Employer shall
have the right to discipline or discharge any employee participating in any way in any violation
of this section, and shall have the further right to discipline on a selective basis or to impose
different degrees of discipline based on the Employer's appraisal of the employee's degree of
participation in or responsibility for such violation or the continuation thereof, all of which shall
be without recourse.

Section 5. Prohibition Against Lock-Out. The Employer for its part agrees that there
shall be no lockout during the term of this Agreement. This lockout provision shall not apply in

the event of an authorized strike.
11
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ARTICLE IX

STEWARDS

Section 1. The Union shall designate a Job Steward and Alternate from the Employer's
active seniority list, which Job Steward and Alternate shall be approved by the Employer. The: Job
- Steward and Alternate shall be an active emj)loyee of the Employer. The authority of a Job Steward
and Alternate so designated by the Union and approved by the Employer shall be limited to, and
shall not exceed, the following duties and activities: o

(i.  The investigation and p;esentation of grievances to the Employer or the designated
Employer representative in accordance with the provisions of this Agreement.

(ii).  The transmission of such messages and information which shall originate with, and
are authorized by thé Local Union or its officers; provided, such messages and information:

(a) have been reduced to writing, and

®) do not involve work stoppages, slowdowns, refusal to handle goods, or
any other interference with the Employer's business.

A Job Steward and Alternate shall have no authority to take strike action, or any other action
interrupting the Employer's business. The Employer shall have the authority to impose proper
discipline, including discharge, in the event the Job Steward or Alternate has taken any strike action,
slowdown, or work stoppage in violation of this Agreement. A Job Steward or Alternate shall not
engage in Union business during work time without the express consent of the Employer, and if they
act without consent, they are subject to discipline or discharge without recourse to the grievance
procedure. A Job Steward or Alternate may engage in Union Business on their own time.

Section 2. It is further mutually agreed that the Union will, within two (2) weeks of
the date of the 'signing of this Agreement, serve upon the Employer a written notice, which notice
will list the Union's authorized representatives who will deal with the Employer and make

commitments for the Union generally.

12
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ARTICLEX
LEAVE OF ABSENCE

Section 1. Any employee desiring a leave of absence from his employment shall
secure written permission from the Employer, with notice to the Union. The granting of any
leave of absence by the Employer shall be considered Without precedent or prejudice to the
Employer's right in the future. During the period of absence, the employee shall not engage in gainful
empioyment within the same industry in élassiﬁcaﬁons covered by this Agreement. Failuie to
- comply wi-th-this provision shall result in the complete loss of seniority rights for the employees
involved. .

Section 2. Family and Medical Leave. This Agreement shall be construed in a manner
that complies with the Famil& and Medical Leave Act of 1993, giving to the Employer whatever
options are available to employers under the Act.

Section 3. Military Leave. This Agreement shall be construed in a manner that
complies with state-and federal law with respect to employee in the military.

13
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ARTICLE XI
MANAGEMENT RIGHTS

The Union recognizes and agrées that all management rights, powers, authority, and
functions, regardless of whether or when exercised, shall remain. vested exclusively in the
Employer. It is expressly recognized that such rights, powers, authority, and flmctibns include,
but are by no means whatever limited to, the full and exclusive control, .management and
6pérations of its facilities; the determination of the scope of its activities, and methods pertaining
hereto, the location and relocation of business activities and operations; the material and goods to
be acquired or utilized, and the equipment and machinery to be utilized, schedules of work,
delivery schedules, and standards; the right to schedule, change eliminate, require and assngn
overtime work; the right to establish, change, combine or eliminate jobé, or positions; the right to
introduce or make technological changes; the right to maintain order and efficiency; the right to
contract, subcontract, transfer, convey or assign any work; the deteminaﬁon of the extent to
which, as well as the means and manner by which, its business sections, units or any part thereof,
shall be operated, relocated, remodeled, refurbished, maintained, shut down or abandoned; the
right to terminate, merge, consolidate, sell or otherwise transfer its business, or any part thereof;
and the right to make, change, and enforce safety and security rules, rules of conduct, and work
rules: the determination of the number of employees, the assignment of duties to employees, and
the direction of the working force, including but by no means limited to hiring, selecting and
training of employees, and disciplining, suspending, discharging, scheduling, assigning, laying
off, recalling, promoting, transferring and interchanging of its employees.

It is the intention of the Employer and the Union that the rights, powers, authority and
functions referred to herein shall remain exclusively vested in the Employer except insofar as

specifically surrendered or limited by express provisions of this Agreement.

14
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ARTICLE XII
LIMITATIONS OF AUTHORITY AND LIABILITY

Section 1. No employee, Union member or agent of the Union, shall be empowered
to call or cause any strike, work stoppage or cessation of employment of any kind whatsoever
without the express approval of the Executive Board of the Local Union through its President.
The Union shall not be liable for any such activities which are not in violation of this Agreement,

Section 2. Any individual employee or group of employees who willfully‘violate or

_disregard the grievance procedure set forth in Article VIII of this Agreement may be summarily
discharged by the Employer without liability on the part of the Employer or the Union. .

Section 3. The authority of Union Stewards shall be limited to acts or functions

which said Stewards are expressly authorized to perform by the Executive Board of the Local

Union.

15
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ARTICLE XIII
MAINTENANCE OF STANDARDS

Section 1. The Employer agrees to honor all the wages, terms and conditions of
employment as specifically set forth in this Agreement and to change the wages, terms, and
conditions of employment during the term of this Agreement whenever change is required by the

specific provisions of this Agreement

16
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ARTICLE XIV
EXAMINATIONS

Physical, mental or- other. examinations required by a government body. or the
Employer shall be promptly complled w1th by all employees, prov1ded however, the' '
Employer shall pay for all such examinations. The Employer :shall rnot pay for any
time . spent 1n .the case of appllcants for jobs and. shall be responslble to other‘
'employees only for tlme spent at the place of examlnatlon or examlnatlons, where:
the . t:.me spent by the employee exceeds two (2) hours. Examlnatlons are to be
taken.at the employee s home terminal. Employees will not be requlred to take
- examiriations during their~workihg‘hoUrsh ,

The Employer .reserves the right to select its own medical examiner- or
Vphysician, and the Unlon may, if 1t belleves an 1n3ust1ce has been done to an,

employee, have said employee reexamlned at the employee s expense

17
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EXECUTIVE BOARD ' R KAREN LANKFORD
) BV | ¥ Recording Secre
muwue  TEAMSTERSLACHRWUNION NO. 614 ">
General Drivers, Wa Jenos & Station Attendants . Trustee
DAVID BLUHM Steel :l‘b" b aulers
Vice President JEFF DODGE
DENNIS MEYER e
Secretayy/Treasurer KEITH GREEN
Trustee

LETTER OF UNDERSTANDING
February 25, 2010

THIS LETTER OF UNDERSTANDING IS ENTERED INTO BETWEEN
TEAMSTERS LOCAL UNION NO. 614 AND LOU’S TRANSPORT INC...
THE PURPOSE OF THIS LETTER OF UNDERSTANDING IS TO ALLOW
THE COMPANY TO GO FROM A SEVEN DAY PAY PERIOD TO A 14

DAY PAY PERIOD.
Ba@r’ £" Mﬂ/‘ﬂx/l Q&S /aes0
UNION REPRESENTATIVE DATE
% / 5 ; _— 0?/; ifl' 470/0
OMp;(NY REP NTATIVE DATE

250 N. Perry Street » Pontiac, Michigan 48342 + Phone: (248) 334-4573 ¢ Fax: (248) 334-4848
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ARTICLE XV
PAY PERIOD

All employees covered by this Agreement shall be paid in full each week. Not more than
seven (7) days shall be held from a regular employee. The Union and Employer may, by mutual
agreement, provide for longer pay periods. Each employee shall be provided with an itemized
statement of his earnings and of all deductions made for any purpose 'upon request of individual

employees or Union Representatives.

18
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ARTICLE XVI
NON-DISCRIMINATION

The Employer and the Union agree not to discriminate against any individual with
respect to the individual's hiring, compensation, terms or conditions of employment because of
such individual's race, color, religion, sex, age, handicap, or national origin, nor will they limit,
segregate or classify employees in any way to deprive any individual employee of employment
opportﬁnities becausé of the individual's race, color, religion, sex, age, handicap, or.national

- origin. The parties also will not tolerate sexual harassment.

19
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ARTICLE XVII

DRUG FREE WORKPLACE

The Parties agree that the Employer may take whatever steps are necessary and proper to
insure a drug-free workplace, including appropriate drug-testing.

20
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ARTICLE XVIII
EQUIPMENT, ACCIDENTS AND REPORTS

Section 1. The Employer shall not require employees to take out on the streets or
highways any vehicle that is not equipped with the safety appliances prescribed by law.

. Section 2. Any employee involved in any accident shall immediately report said -
accident and any physical injury sustained. When required by the Employer, the employee shall
make out an accident report, in writing, on forms furnished by the Employer, and shall turn in all

‘available names and addresses of witnesses to any accident. Failure to comply with this
provision shall subject employee to chscxplmary action by the Employer
Section 3. Employees shall promptly report all defects in equipment. Such reports
shall be made on a suitable form furnished by the Employer.

21
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ARTICLE XIX
TOTAL AGREEMENT

Section 1. The provisions of this Agreement: (i) supersede all prior agreements,
understandings, and practices, oral or written, express or implied, between such parties; (ii)
constitute the entire agreement between the parties; (iii) shall govemn the entire relationship
between the parties; and (iv) shall be the sole source of any and all rights or claims which may be
asserted in the grievance procedure or any other forum.

- Section 2. The provisions of this Agreement can be amended;, supplemented,
rescinded or otherwise altered only by mutual agreement in writing signed by the parties.

Section3.  The parties acknowledge that during the negotiations which resulted in
this Agreement, each party had the unlimited right and opportunity to make demands and
proposals with respect to any subject or matter not removed by law from the area of collective
bargaining, and that the understandings and agreements arrived at by the parties after exercise of
that right and opportunity are set forth in this Agreement. Therefore, the Employer and the
Union, for the life of this Agreement, each voluntarily and unqualifiedly waive the right, and
each agrees that the other shall not be obligated, to bargain collectively with respect to any
subject or matter referred to, or covered in this Agreement, or with respect to any subject or
matter not specifically referred to or covered in this Agreement, even though such subject or
matter may not have been within the knowledge or contemplations or either or both of the parties

of the time they negotiated or signed this Agreement.
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ARTICLE XX
SEPARABILITY AND SAVINGS CLAUSE

If any article or section of this Agreement, or of any riders thereof, should be held invalid
by operation of law, or by any tribunal of competent jurisdiction (State or Federal), or if
compliance with or enforcement of any article or section should be restrained by such tribunal
pending final determination as to its validity, the remainder of this Agreement and of any rider
thereto, or the application of such article or section to persons or circumstances other than those
as to which it has been held invalid, or as to which compliance with or enforcement of has been
restrained, shall not be affected thereby. In the event that any article or section is held invalid, or
enforcement of or compliance with has been restrained, as above set forth, the parties affected
thereby shall enter into immediate collective bargaining upon the request of the Union or the
Employer for the purpose of arriving at a mutually satisfactory replacement for such article or
section during the period of invalidity or restraint. If the parties do not agree on a mutually
satisfactory replacement, either party shall be j)ermitted all legal or economic recourse in support

of its demands, notwithstanding any provision in this Agreement to the contrary.
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ARTICLE XXI

TERMINATION OF AGREEMENT

This Agreement shall be in full force and. effect from the date .of
31gn1ng to and 1nclud1ng January 14, 2019, and shall continue in.fuil force and
:effect from year to year thereafter, unless written notlce of desire to termlnate,
modlfy or make changes in said Agreement is served by elther party upon the .other

at least 60 days prlor to ‘the - date of explratlon

IN WITNESS WEHREOF, the parties heéreto have hereunto set their hands and

seals the day and year first. above written.

LOUS TRUCKING CO. INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, WAREHOUSEMEN AND

/ ;2 A HELPERS OF AMERICA, LOCAL NO. 614
By: __ 4 ///;7 N(3V¢4%;;;2?<;<;Z;;5zjzsééz:)
By: ‘4% "k Aé”f
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SCHEDULE “A”~

This Schedule “A”, made and entered into this 15" day of January 2014 by and
-between LOU’S TRUCKING COMPANY, party of the flrstvpart, and hereinafter called
the Employer, and LOCAL NO. 614, affiliated with the, iNTERNATIONAL BROTHERHOOD OF
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF AMERICA, party of the sécond
part, herelnafter called the Unlon ' . '

IT IS AGREED by and between the partles that Schedule “A” is a part to the
'Agreement and is incorporated therelnAby reference. |

N I ARTICLE I

| SCALE OF WAGES AND CLASSIFICATIONS |

Section. 1. The following is an hourly pay rate scale -based ‘'on annual

employment. ‘Each employeé shall be eligible for a‘ yearly increase at thé

anniversary of tlieir date of. hire.

Truck Type _ " Year
| S R ¥ R T ¥
Quad-Axle $15.00 $15.75 $16.25 $16.75 $17.25
‘ri-Axle $14.50 $15.25 $15.75 $16.25 $16.75
Section 2. An Employee shall remain eligible for a yearly increase as long
as the employee maintains continuous employment with the Employer. If any

employee leaves the Employer with a break in seniority and returns, the employee's
hire date will change, and they will start, again, at the first year pay rate.

Section 3. OVERTIME The work week shall be forty (40) hours per week. One
and one-half (1-1/2) times the regular rate of pay shall be paid for all work
performed fit excess of forty (40) hours in any one (1) work week.

Section 4. Any employee covered by this Agreement, who is scheduled to work,
does appear at the Employer’s place of employment, and who shall have begun to
work, shall be entitled to a minimum of two (2) hours of work and pay therefore at
the established rate.

If said employee shall appear and not be put to work, they shall be entitled
to a minimum of two (2) hours work and pay therefor at the established rate,
provided, however, that if the employee shall have been previously notified that
no work would be available to the employee, the employee’s appearance shall not
entitle them to the benefits of the minimum show-up pay.

The above is a show-up guarantee. If work is not available in the employee’s

classification,
25
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they will do any and all work available to fulfill the guarantee.

On days of adverse weather conditions (for example: raining or snowing) every driver is
responsible for calling in prior to their scheduled starting time to ascertain whether they have been
placed on "hold". The Employer may place a driver on "hold", that is delay starting time, for two
: (2) hours. After that time, if not assxgned work, employees are released for the day. There is no
obligation for show-up pay to drivers who have been placed on hold

26
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ARTI(_':I.E I
CREDIT UNION

Employees may join the Construction Federal Credit Union. A deduction may be taken from

" the er_nploj:ee’s paycheck with proper authorization and deposited into the employee's account at the

Credit Union on a weekly basis.

27
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ARTICLE Il
NEW JOBS AND RATES

When the Employer establishes a rate for a new job and places it into effect, the Union shall
be notified in writing as soon as practicable. The rate- shall remain in effect at least thirty (30)
calendar days, whereafter the Union may tequest the parties meet and discuss the rate.

28
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! . ' o)
" ARTICLEIV

BREAK DOWN TIME

Time spent in making pickups & poirit of origin, and at destination shall be paid for at the

‘hourly rates as established in the classification rates in Section 1 above.

29
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ARTICLEV

JURY DUTY

In the event an employee subject to this Agreement is called for jury duty during any period
. which would interfere with the employee's standard work week, the Employer agrees to use its best
efforts to assist the employee seeking a deferral of said jury duty obligation days of receipt by the

Employer of them until the slow season to minimize any lost time of the employee.

30
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ARTICLE VI
FUNERAL PAY

In the event of the death of a member of the employee's immediate family, that is, the
employée's mother, father, legal spouse, brother, sister or child, the employee shall receive up to two .
(2) days of paid straight time lost from work, for purposes of attending said funeral. Regular full-
time employees are eligible for one (1) day of bereavement pay due to the death of a grandparent(s),
father-in-law or mother-in-law. |

Time paid will not.be counted as hours worked for purposes of overtime. Such pay shall be
paid upon the emf)loyee providing the Employer with the death certificate or obituary notice
ascertaining the felau'onship between the deceased person and the employee. Any employee found
using the preceding clause fraudulently shall be discharged immediately; |
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ARTICLE VII
HEALTH AND WELFARE AND RETIREMENT

- Section 1. Each full time employee who has worked for Lou's Transport, Inc. for
sixty (60) days is eligible to participate in the Company's Health Insurance Plan, effective the
day of the month following the sixty (60) day period, or effective when the Company's Health
Insurance allows entry into the plan, whichever applies.

Lou's Transport, Inc. provides a comprehensive health care proteétion program for
regular full-time employees, subject to the heath care plan's enrollment requirement and procedures.
This program includes Medical, Dental, Vision, Life, and Long Term Disability Insurance options
from which to choose. These heélth care insurance coverage options are intended to provide
employees with a broad range of protection to meet their health care needs.

The amount of the premium Lou's Transport, Inc. and the employee is responsible for
will vary depending upon the eligibflity requirements and whether the employee elects to
participate in the Health Insurance Plan(s). .

If the employee does not meet the eligibility requirements or elects not to participate in the
Health Insurance Plan(s), the employee will be wholly responsible for obtaining and paying for
his/her own health insurance.

The Health Insurance Plan is a company benefit that Lou's Transport, Inc. provides at its'
discretion. Lou's Transport, Inc. reserves the right to change insurers, cancel any policy, or restrict
it in any way it deems appropriate, without having to justify its' basis.

Some restrictions and benefit maximums may apply. Be sure to carefully review the specific
details of this program in the plan booklet, which is available from the Human Resources
Department.

Section2.  40IK: Employees are eligible to participate in the Employer's plan
beginning on the first day of the calendar quarter following the Employee's completion of 90

days of employment.

32
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. All vesting schedules and other guidelines of the plan are summarized in the enrollment kits
and plan documents.

Section3. - If covered by the Family and Medical Leave Act, the Employer shall
comply with the requirements of the FMLA and its applicable regulations, using a rolling
backward twelve (12) month period for determining eligibility for leave.

Section4.  Consolidated Omnibus Budget Reconciliation Act (C.0.B.R.A.)

**VERY IMPORTANT NOTICE**

On July 1, 1986, a new federal law was enacted réquiring that most employers sponsoring
ﬁealth plans offer employees and their families the opportunity for a temporary extension of
health coverage at group rates in certain instances where coverage under the plan would
otherwise end.

This notice is intended to inform you of your rights and obligations under the
continuation coverage provision of the new law. Both you and your spouse, if applicable should
take time to read this notice carefully.

If you are an employee of the Company and covered by the plan, you have a right to
choose the continuation coverage if you lose your group health coverage because of a reduction
in your hours of employment or the termination of your employment (for reasons other than
gross misconduct on your part). If you choose to continue coverage, you will be required to pay a
monthly premium, which will be indicated to you, before you make a decision.

If you are the spouse of an employee covered by the plan, you have the right to choose
continuation coverage for yourself if you lose group health coverage under the plan for any of
the following four (4) reasons:

1. The death of your spouse;

2. A termination of your spouse's employment (for reasons other than gross misconduct) or
reduction in your spouse's hours of employment;

3. Divorce or legal separation from your spouse; or
4. Your spouse becomes eligible for Medicare.
33
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In the case of a dependent child of an employee covered by the plan, including a child who
is bomn or placed with yop for adoption during a period of C.O.B.R.A. coverage, he or she has the
right to continue coverage under the plan if lost for any of the following five (5) reasons:

1. The death of an employee parent;

2. The termination of a parent's employment (for reasons other than gfoss misconduct) or
reduction in a parent's hours of employment with the Company;

3. Parents divorce or legal separation;
4. A parent becomes eligible for Medicare; or
5. The dependent ceases to be a "dependent child" under the plan.

Each employee or family member has the responsibility to inform the Company of a
divorce, legal separation, or a child losing dependent status under the plan. When we are notified
that one of these events has happened, we will in turn notify you that you have the right to
choose continuation coverage. Under the law, you have at least 60 days from the date you would
lose coverage, because of one of the events described above, to inform the Company that you
want continuation coverage. '

If you do not choose continuation coverage, your group health insurance coverage will
end.

If you choose continuation coverage, the Company is required to give you coverage
which, as of the time coverage is being provided, is identical to the coverage provided under the
plan to similarly situated employees or family members. The law requires that you be afforded
the opportunity to maintain coverage for three (3) years unless you lose group health coverage
because of a termination of employment or -reduction in hours. In that case, the required
continuation coverage period is 18 months. If you lost group health coverage because of a
termination of employment or reduction in hours and you are determined to be disabled as
defined by the Social Security Act at the time of termination, or reduction in hours, or at any
time during the first 60 days of C.0.B.R.A. coverage, the continuation coverage period is 29
months. However, the law also provides that your continuation coverage may be cut short for

any of the following reasons:

1. If the Company no longer provides group health coverage to any of its employees;
2. If the premium for your continuation coverage is not paid;
34
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3. If you become an employee covered under another group health plan which does
not contain any exclusion or limitations with respect to any pre-existing condition
you may have:

4 If you become eligible for Medicare;

5. You extend coverage for up to 29 months due to disability and there has been a
final determination that you are rio longer disabled;

6. If you were divorced from a covered employee and subsequently remarry and are
covered under your new spouse's health plan.

This notice is provided as a matter of information only. It does not, and is not intended to
create any contractual, legal or other rights. Rather, your rights are only as-expressly set forth in the
plan and in Federal and State law. The Company reserves the right to amend and/or change the plan as
permitted by the terms of the plan. | v

* In addition, a subsequent qualifying event and an initial qualifying event can extend the period
of coverage for qnalified heneficiaries.

For further information about this law, contact Human Resources.
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ARTICLE VII
VACATION

Effective January 1, 2009, vacation pay will be pursuant to the attached Addendum entitled,
“Vacation/Sick Time Addendum Office Personnel & Mechanics”. -
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ARTICLE IX
HOLIDAYS

~ The Employe; will observe the following holidays: New Year's Day, Memorial Day,
Independence Day, Labor Day, Thanksgiving Day, and Christmas Day.

If one of these holidays falls on a Saturday or Sunday, it will usually be observed to coincide
with the Federal Government's holiday schedule.

All regular full-time employees receive holiday pay providing they work their entire scheduled
hours for the scheduled shift immediately before and after the holiday. Employee must have
completed one (1.) year of service before they are eligiblé for holiday pay. .

Holiday pay is paid at straight time based on eight (8) hours pay.
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TERMINATION OF SCHEDULE “A” AGREEMENT

This'Agreement shall be in full force and effect from the date of signing to and
1nclud1ng January 14, 2019, and shall contlnue in full force and .effect from year
to- year thereafter unless written notice of desire to termlnate, modify, or make
changes in said Schedule “A” Agreement is served by elther ‘party upon the other af

least 60 days prlor to the date of expiration.

JIN WITHNESS WHEREOF, the partles hereto have hereunto set thelr hands and seals~

the day and year f1rst above wrltten.

LOUS TRUCKING CO. - : INTERNATIONAL BROTHERHOOD OF
“TEAMSTERS, WAREHOUSEMEN AND
HELPERS OF AMERICA, LOCAL NO: 614 -

By:.@%W

By:

| By: By:_//’/ ILI“~/
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Vacation/Sick Time Addendum

Office Personnel & Mechanics

Effective January 1, 2009 vacation pay will be as fo]lows:

All Regula: full-time employees became eligible for vacation/sick pay in accordance with the
following computations;

Vacation/Sick hours/pay equal:

One (1) to two (2) years of continuous employment = Five (5) days at the rate of
eight (8) hours (straight time) per day.

Thtee (3) to ten (10) years of continuous employment = Ten (10) days at the rate of
eight (8) hours (straight time) per day,

Eleven (11) or more years of continuous employment = Fifteen (15) days at the rate
of eight (8) hours (straight time) per day.

The eligibility period shall coincide with the anniversary date of employment. Paid
vacation/sick time off must be taken in the employment year following the eligibility petiod
and cannot be carried forward into the following year. Vacation/sick time will not be paid
out during the year unless you take actual time off, Saturdays will not be used calculating
vacation time. You must use the actual time off during your employment year, or you will
lose it.

Al! eligible Full-time employees are required to take their vacation between December 15
and April 15 except when otherwise agreed to and approved in advance by the Managet.

You should submit your written request for vacation days to the Manager at least thirty (30)
days in advance. Every attempt will be made to grant your vacation/sick days as requested
dependent on other employee requests and the needs of the business. Where two (2)
employees select the same vacation dates, the first employee to submit the vacation/sick
request will be granted preference. If vacations are requested at the same time, the employee
with the greatest length of service will be granted the vacation dates. All vacation/sick days
must be udlized within the year in which they are recorded. In the event an employee
terminates their employment with ASI and MBC for any reason, payment of unused
vacation/sick time will be at the discretion of the Company.

S \Does\Open\Lou's Trk - CBA Negouations - Local Umon No 614\Lou's Scrap Transpon, Inc \Lou's - Loca) 614 CBA Effective 1 15.09 Clean Copy-BLT-090130 doc
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AGGREGATE GROUP
Work Rules

The following rules and regulations and the penalties to be
charged for violation of same are placed into effect, with the
approval of your Union, so that all employees of the Company may

know what duties are required of them in the general conduct of
the Company's business.

Nothing in these rules and regulations shall abrogate the
employee's right through the union of which he is a member, to
challenge a penalty through the regular grievance machinery.
Rules and regulations herein contained shall not supersede any
rules or regulations of present union contracts.

The Company reserves the right to follow established
Company rules and upon proper notification of the Union, to
revise the Rules and Regulations listed herein, and also
reserves the right to the use of the grievance machinery as
contained in its present contracts.

1. ACCIDENTS:

(a) Major chargeable accident after full investigation.
Subject to discharge.

(b) Minor chargeable accident.
1st offense-reprimand
2nd offense-3 day layoff
3rd offense-1 week layoff
Subsequent offenses-subject to discharge.

(c) Failure to report all accidents, property damage,
personal injury or major accidents.
Subject to discharge.

2. EQUIPMENT.

(a) Deliberate abuse or destruction of company equipment,
tools or property; or the property of any employee,
and the same shall be provided by the company.

Subject to discharge.

(b) Failure to report mechanically defective condition of
equipment.
1st offense-reprimand
2nd offense-3 day layoff
3rd offense-subject to discharge.
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Unauthorized use of motor vehicles.
Subject to layoff or discharge.

Owner-operators failure to have units properly fitted
out with all state and federal regulations, including

safety equipment, provided it is at no cost to owner-
operators. ' ' B

1st offense-reprimand

2nd offense-3 day layoff -

3rd offense-subject to discharge.

Failure to report breakdowns promptly.
1st offense-reprimand
2nd offense-3 day layoff

Failure to properly check equipment before starting,
after every loading and unloading; and failure to

operate and keep equipment in good appearance when
charged to do so. '

lst offense-reprimand
2nd offense-3 day layoff
3rd offense-subject to discharge.

Tampering with tachograph, service recorders and/or
governors.

1st offense-reprimand
2nd offense-3 day layoff
3rd offense-subject to discharge.

CONDUCT.

(a)

(b)

(c)

(a)

Drinking or possession of alcoholic beverages or the
use or Possession of illegal drugs while on duty or on
company property.

Subject to discharge.

Discourtesy to customers.

1st offense-reprimand

2nd offense-3 day layoff

3rd offense-subject to discharge.

Dishonesty.
Discharge.

Flagrant disobeying of orders.

1st offense-reprimand
2nd offense-subject to discharge.
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Failure to report to duty within .one hour.
1lst offense-reprimand

2nd offense-1 day layoff

3rd offense-3 day layoff

Subsequent offenses-subject to discharge.

Inaccurate loading or unloading; not applicable if
axle scales are not at pit.

1st offense-reprimand
2nd offense-3 day layoff
3rd offense-1 week layoff.

4. REPORTS:

(a)

(b)

(c)

Failure to properly make out reports and trip sheets.
Reprimand to 3 day layoff.

Failure to register in and out of terminals or estab-
lished check stations.

1st offense-reprimand

Subsequent offense-3 day layoff.

Failure to report tickets and trip sheets at a,
specified time when required to do so.
ist offensé-reprimand

2nd offense-3 day layoff to discharge in aggravated
cases.

S. DRIVING SCHEDULES:

(a)

(b)

(c)

(d)

Delaying of load or equipment. lst offense-reprimand
2nd offense-3 day layoff 3rd cffense-discharge.

Failure to follow routings as designated or instructed.
1st offense-reprimand
Subsequent offenses-3 day layoff.

Taking lunch period at times other than specified in
Union Agreement, without permission.

1st offense-reprimand

2nd offense-3 day layoff

Subsequent offenses-subject to discharge.

Failure to stop at railroad crossings, as required by law.
1st offense-reprimand

2nd offense-3 day layoff

3rd offense-1 week layoff

4th offense-subject to discharge.

3
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6. ATTENDANCE:

(a)

(b)

(c)

(@)

Absent for three successive working days without
notifications.
Voluntary quit.

Failure to notify his company not less than one hour
before his regular showup time when unable to report
for duty.

1st offense-reprimand

2nd offense-loss of day or trip

3rd offense-3 day layoff o

Subsequent offenses-subject to discharge.

Reporting late for work. (truck will be held in
accordance with Company procedures)

1st offense-reprimand

2nd offense-reprimand

3rd offense-2 day layoff

Subsequent offenses-subject to discharge.

Absent one or two successive working days without
notice. Penalty will not apply where satisfactory

proof is given that notification by the employee was
not possible.

l1st offense-reprimand

2nd offense-1 day layoff

3rd offense-3 day layoff

Subsequent offenses-subject to discharge.

7. MISCELLANEOUS:

(a)

(b)

{c)

Unauthorized carrying of passengers. Subject to
discharge.

Penalty for 3 minor offenses in a 90 day period (See
note 1)

3 Minor-3 day layoff. -
4 Minor-1 week layoff
5 Minor-subject to discharge.

Penalty for 2 major offenses (See note 2). Subject to
discharge.
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(d) Failure to meet all requirements of local, state and
- federal laws. '

1st offense-reprimand

2nd offense-3 day layoff

3rd offense-discharge.

" Minor -offenses against any employee's record that are over
six months old shall be forgiven and the employee's record wiped
clean.

A .major offense against any employee's record that is over
nine months old shall be forgiven and t:he employee's record
w:.ped clean. : . : -

Note 1: A minor offense is defined as one for wh:.ch the
penalty is a reprlmand

Note 2: A major offense is defined as one for which ‘the
penalty is disciplinary time off.

A .warning notice in writing with a copy to the local union
must be given for infractions of any rules or regulations.
Discharge must be by proper written notice, with a copy to the
Local Union. ' ‘

Each Company must post Company Rules in writing on the
board. Appeal from any reprimand, discharge or suspension must
be taken in writing to the Employer within 10 days thereof based
upon the seriousness of the offense. Discipline for any
subsequent rule violation will be the greater of the first
offense penalty for the rule violated or the next step in normal
progression.

S:\Docs\Open\Lou's Trk - CBA Negotiations - Local Union No 614\Lou’s Scrap Transport, Inc \Lou's - Local 614 CBA Effectve | 15 09 Clean Copy-BLT-090130 duc
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LABOR AGREEMENT
THIS AGREEMENT, made and entered into this 15% day of January, 2009, by and
between LOU'S TRUCKING COMPANY, 1780 East Highwood, Pontiac, Michigan, 48340,
party of the first part, and hereinafter termed the Employer, and LOCAL UNION NO. 614,
affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and
Helpers of America, located at 1410 South Telegraph Road, Bloomfield Hills, MI 48304, party
of the second part, hereinafter called the Union.

WHEREAS, both parties are desirous of preventing strikes and other cessations of work
and employment; and entering into a complete agreement setting for the
wages, working conditions and hours of employees of the Employer; and of
facilitating peaceful adjustment of all grievances which may arise from time
to time between the Employer and the Employer's employees; and of
promoting and improving peaceful industrial and economic relations

between the parties.
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ARTICLEI
UNION SHOP AND DUES

Section1.  This Agreement shall apply to those classifications of employees listed in
Schedule "A."

Section 2. All present employees who are members of the Local Union on the
effective date of this subsection or on the date of execution of this Agreement, whichever is the
later, shall remain members of the Local Union in good standing as a condition of employment.
All present employees who are not members of the Local Union, and all employees who are
hired hereafter, shall become and remain members in good standing of the Local Union as a
condition of employment on and after the 31st day following the beginning of their employment
or on and after the 31st day following the effective date of this subsection or the date of this
Agreement, whichever is the later.

Section3.  The Employer agrees to deduct from the pay of each employee all dues
and/or initiation fees of Local 614 and pay such amount deducted to said Local 614 for each and
every employee; provided, however, that the Union presents to the Employer authorizations
signed by such employees allowing such deductions and payments to the Local Union as
aforesaid.

Section 4. A new employee must complete a one hundred twenty (120) working day
trial period within any one-hundred eighty (180) calendar day period during which period the
employee may be released or discharged without further recourse; provided, however, that the
Employer may not discharge or discipline for the purpose of evading this Agreement or
discriminating against Union members. After completing the one hundred twenty (120) working
day trial period, the employee shall be placed on the regular seniority list. After the trial period,
the employee shall receive all fringe benefits as set forth in this Agreement.

Section 5. Payment of dues. Payment of all dues withheld from employees' pay
checks shall be sent to the Union on or before the fifteenth of the month, or within five (5) days

of receipt by the Employer of the necessary forms for completion and report as to dues withheld.
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ARTICLEII
WAGES AND BENEFITS

Attached hereto, and marked Schedule "A," is a schedule showing the classifications and
wage rates of the employees covered by this Agreement. Said Schedule "A" further sets forth the
hours of work, regular working conditions and other details of employment. It is mutually agreed
that said Schedule "A" and the contents therein shall constitute a part of this Agreement.
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ARTICLEIII
TRANSFER OF COMPANY TITLE OR INTEREST

In the event of a sale of the corporation, the Employer’s only obligation is to give the Union
30 days' notice before the transfer date. The Employer shall not use any leasing device to a third
party to evade this Agreement.
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ARTICLE IV
CASUAL AND TEMPORARY EMPLOYEES

The Employer reserves the right to use Casual and Temporary employees who may be hired
or transferred from other positions within the Employer for a period of 180 consecutive calendar
days or less. Such Casual and Temporary employees shall not acquire or accumulate seniority
nor be subject to the terms of this Agreement; nor shall they receive any of the wages or fringe
benefits under this Agreement. Casual and Temporary employees shall not exceed in number thirty
percent (30%) of the work force.
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ARTICLEV
EXTRA CONTRACT AGREEMENTS

The Employer agrees not to enter into any Agreement with another labor organization during
the life of this Agreement with respect to the employees covered by this Agreement or any agreement
or contract with the said employees, individually or collectively, which in any way conflicts with the

terms or provisions of this Agreement.
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ARTICLE VI
SENIORITY

Section 1. Seniority rights for employees shall apply, in reducing or increasing the
work force, provided the affected employees are equally qualified to perform the available work.
In the laying off and the rehiring of laid-off personnel, the particular work performed by said
employee is an important factor. The Employer shall decide the extent to which qualification, fitness
and ability for the particular "work performed" shall control in determining the layoff and rehire of
personnel. When all other factors are determined by the Employer to be equal, seniority shall
control.

Section 2. The Employer shall post a list of the employees, arranged in order of their
seniority. This list shall be posted in a conspicuous place at the place of employment.

Section 3. Seniority shall be broken only by discharge, voluntary quit, obtaining a
leave under false pretenses, overstaying a leave without permission from the Employer, or layoff
for a period of more than twelve (12) months.

Section 4. In the event of layoff, an employee so laid off shall be given three (3)
days' notice of recall, mailed to the employee's last-known address, by certified mail, return
receipt requested. In the event the employee, within three (3) days of receipt of said notice, shall
fail to return to work, the employee shall lose all seniority rights under this Agreement.

A certified notice of recall mailed to the employee's last-known address and returned to the
Employer not accepted shall be considered as received. It is the employee's responsibility to
notify the Employer of the employee's current address and phone number, if applicable.

Section 5. If requested by the Local Union in writing within sixty (60) days after the
effective date of this Agreement, one Steward shall be granted super seniority for layoff and recall.

164



Case: 18-1909 Document: 24-4 Filed: 10/08/2018 Page: 148

ARTICLE VII
DISCHARGE OR SUSPENSION

The Employer shall not discharge nor suspend any employee whose work is satisfactory.
When an employee is discharged or suspended, the Employer shall give a written notice of the
complaint against such employee to the employee, in writing, and a copy of the same to the
Union and Job Steward. The Employer is to be the judge as to the satisfactory performance of
work by an employee. Unsatisfactory conduct shall include:

1. Any act of dishonesty.

2. Drunkenness or drinking intoxicants while on duty, or on Employer property
(Refusal to take a sobriety test shall establish a presumption of drunkenness).

3. Possession or use of unprescribed, addictive drugs or narcotics while on duty or
on Employer property.

4. Being under the influence of alcohol, or drugs, or controlled substances, or in an
unfit condition at work.

Negligence resulting in an accident while on duty.
Carrying of unauthorized passengers while on the job.

Violation of governmental rules, regulations, laws.

® N o wm

Any employee who is absent from work for three (3) successive work days
without notification to the Employer shall be considered a voluntary quit.

9. Failure to return and report for work at the termination of a leave of absence shall
be considered a voluntary quit.

10. Failure to report an accident promptly.

11.  Non-compliance with D.O.T. rules and regulations.

12. Any violation of the Employer's rules and regulations.

Warning notices not followed by another penalty within 12 months may not be used for
progressive discipline.

A request by an employee for an investigation as to the employee's discharge or
suspension must be made by written request and received by the Union within three (3) days
from the date of discharge or suspension. Appeal from discharge or suspension must be heard
within five (5) days, and a decision reached within ten (10) days from the date of suspension or
discharge. If no decision has been rendered within ten (10) days, the case shall be then taken up
as provided for in Article VIII, Step 2, hereof. Time limits may be extended by mutual consent of
the parties.
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ARTICLE VIII
GRIEVANCE AND ARBITRATION PROCEDURE

Section 1 It is mutually agreed that all grievances, disputes or complaints arising
under and during the terms of this Agreement shall be settled in accordance with the procedure
herein provided and that there shall at no time be any strikes, tie-ups of equipment, slow-downs,
walk-outs or any other cessation of work or the use of any method of lockout or legal
proceedings, except as specifically agreed to in this Agreement.

Every effort shall be made to adjust all controversies and disagreement between the
Employer and the Union or its members in an amicable manner. In the event that any dispute
cannot be settled in this manner, the question may be submitted for settlement as hereinafter
provided.

Grievances must be taken up promptly and no grievance will be considered or discussed
which is presented later than three (3) days after such has happened.

Section2.  Should any grievance, dispute, or complaint arise over the interpretation or
application of the express provision of this Agreement, there shall be an earnest effort on the part
of the parties to settle such promptly through the following steps:

Step 1: An employee having a grievance shall first present it orally to his/her
supervisor or the supervisor's designated representative.

Step 2: If the grievance cannot be satisfactorily adjusted between the employee
and the supervisor or designee, no later than three (3) working days after the facts occurred
which give rise to the grievance, the grievance shall be reduced to writing, on forms provided by
the Union, and presented to the Employer's General Manager or the General Manager's
designated representative. Within three (3) working days thereafter, the General Manager or
designee shall furnish to the job steward an answer to the grievance. Should the General
Manager fail to furnish a written answer within the said three (3) working days, the grievance
shall be processed in accordance with Step Three.

Step 3; If the grievance cannot be satisfactorily adjusted with the General
Manager, no later than three (3) working days after receipt of the General Manager's answer, or
within three (3) working days of the date on which said answer should have been furnished, a
designated representative of the Union shall present the grievance to the Employer's Vice

president or the Vice President's designated representative. Within three (3) working days

9
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thereafter, the Vice President or designee shall furmnish to the Union representative a written
answer to the grievance. Should the Vice President or designee fail to furnish a written answer
within the said three (3) working days, the grievance shall be processed in accordance with Step
Four.

Step 4: If the grievance involves claims of alleged improper: (1) discipline or
discharge of the grievant; or (2) application of pay rate and benefits for time worked by the
grievant; or (3) application of the grievant's seniority in the lay off of the grievant during a
reduction in force, and the grievance cannot be satisfactorily resolved in Step Three, no later than
three (3) working days after presentation of the grievance to the Employer's Vice president, the
Union may give written notice to the Employer's Vice President or the Vice president's
designated representative of the Union's intention to proceed to arbitration. The written notice to
proceed to arbitration must be received by the Employer's Vice President by the third (3rd)
working day to be timely filed. If the aforesaid written notice is timely filed, the grievance shall
be processed in accordance with Step 5, and the parties shall treat the arbitration of the grievance
as mandatory.

Step S: Within three (3) working days after the date that an arbitration notice is
given to the Employer's Vice President on the grievance, the Union must file a request for
Arbitration Panel with the Federal Mediation and Conciliation Service Office of Arbitration
Services (hereinafter referred to as "FMCS-OAS"), notifying FMCS-OAS of their desire to
obtain a panel of seven (7) arbitrators. Either party shall have the option of a second (2nd) panel
of seven (7) arbitrators, The FMCS-OAS panels shall consist of arbitrators from across the
Midwest. The arbitrator shall be selected from said panel or panels by an alternate striking of
names. The Union shall strike first and the parties shall thereafter alternate in the striking of the
remaining names until a single name remains on the list, and that remaining name shall be
designated the arbitrator. Upon acceptance of the commission by the arbitrator, he shall, after
hearings consistent with fair play and the law, render his award which shall be final and binding
upon the parties. Each party shall bear its own expenses in connection with the arbitration,
however, the expense of the arbitrator shall be shared equally by the parties. Where one party
arranges for the transcription of the arbitration hearing by a court reporter, and the other party
orders a copy of the record made, the parties shall share equally the total costs of obtaining the
transcript and copy thereof The arbitrator shall not, in any way, provide said party with the

original or a copy of the transcript unless the party shares equally in the total cost of obtaining
10
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the transcript and a copy thereof. The arbitrator shall have no power to alter, modify, or amend
any provisions hereof, nor to rule against the Employer unless the Employer's judgment or
decision is contrary to the express provisions of this Agreement.

Section 3. Exclusive Remedy. The remedy provided in this Agreement, arbitration of
certain grievances, shall be the exclusive remedy, precluding judicial access or remedy, for
alleged violations of the Agreement by the Employer, and the outcome of this remedy, shall be
final and binding upon the parties and those persons covered by this Agreement.

Section 4. Prohibition Against Interrupted Operations. The Union and the Employer
agree that both desire uninterrupted production and operation. During the life of this Agreement,
the Union shall not authorize, sanction, encourage, ratify, acquiesce in, condone or permit any of
its members to take part in, nor shall any member of the Union take part in, a sit-down, stay-in,
slowdown, curtailment of work,, restriction of production, strike, work stoppage, artificial sick
call, sympathy strike, or any interference of operations of the Employer. The Union shall not
cause, authorize, sanction, encourage, ratify, acquiesce in, condone or permit its members to take
part in, nor shall any member of the Union take part in, any strike or stoppage of, in or at, any of
the Employers operations or the picketing of the Employees plants, offices, or other premises
during the term of this Agreement. In the event activity prohibited by this section occurs during
the term of this Agreement, the Union, its officers, agents, servants, representatives, stewards,
committee persons, employees and members, and each of them, shall have an affirmative
obligation and duty, and in connection therewith, shall exercise whatever powers they possess
and take whatever steps are necessary and proper to end such improper activity. The Union
agrees that the Employer is entitled to expect and rely-upon this section as providing the
Employer with uninterrupted operations during the term of this Agreement. In addition to any
other right or remedy the Employer may have, and without limitation thereof, the Employer shall
have the right to discipline or discharge any employee participating in any way in any violation
of this section, and shall have the further right to discipline on a selective basis or to impose
different degrees of discipline based on the Employer's appraisal of the employee's degree of
participation in or responsibility for such violation or the continuation thereof, all of which shall
be without recourse.

Section 5. Prohibition Against Lock-Out. The Employer for its part agrees that there
shall be no lockout during the term of this Agreement. This lockout provision shall not apply in

the event of an authorized strike.
11
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ARTICLE IX
STEWARDS

Section 1. The Union shall designate a Job Steward and Altemate from the Employer's
active seniority list, which Job Steward and Alternate shall be approved by the Employer. The Job
Steward and Alternate shall be an active employee of the Employer. The authority of a Job Steward
and Altemate so designated by the Union and approved by the Employer shall be limited to, and
shall not exceed, the following duties and activities:

(.  The investigation and presentation of grievances to the Employer or the designated
Employer representative in accordance with the provisions of this Agreement.

(ii).  The transmission of such messages and information which shall originate with, and
are authorized by the Local Union or its officers; provided, such messages and information:

(@) have been reduced to writing, and

®) do not involve work stoppages, slowdowns, refusal to handle goods, or
any other interference with the Employer's business.

A Job Steward and Alternate shall have no authority to take strike action, or any other action
interrupting the Employer's business. The Employer shall have the authority to impose proper
discipline, including discharge, in the event the Job Steward or Alternate has taken any strike action,
slowdown, or work stoppage in violation of this Agreement. A Job Steward or Alternate shall not
engage in Union business during work time without the express consent of the Employer, and if they
act without consent, they are subject to discipline or discharge without recourse to the grievance
procedure. A Job Steward or Alternate may engage in Union Business on their own time.

Section 2. It is further mutually agreed that the Union will, within two (2) weeks of
the date of the signing of this Agreement, serve upon the Employer a written notice, which notice
will list the Union's authorized representatives who will deal with the Employer and make

commitments for the Union generally.

12
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ARTICLE X
LEAVE OF ABSENCE

Section 1. Any employee desiring a leave of absence from his employment shall
secure written permission from the Employer, with notice to the Union. The granting of any
leave of absence by the Employer shall be considered without precedent or prejudice to the
Employer's right in the future. During the period of absence, the employee shall not engage in gainful
employment within the same industry in classifications covered by this Agreement. Failure to
comply with this provision shall result in the complete loss of seniority rights for the employees
involved.

Section 2. Family and Medical Leave. This Agreement shall be construed in a manner
that complies with the Family and Medical Leave Act of 1993, giving to the Employer whatever
options are available to employers under the Act.

Section 3. Military Leave. This Agreement shall be construed in 2 manner that

complies with state and federal law with respect to employee in the military.
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ARTICLE X1
MANAGEMENT RIGHTS

The Union recognizes and agrees that all management rights, powers, authority, and
functions, regardless of whether or when exercised, shall remain vested exclusively in the
Employer. It is expressly recognized that such rights, powers, authority, and functions include,
but are by no means whatever limited to, the full and exclusive control, management and
operations of its facilities; the determination of the scope of its activities, and methods pertaining
hereto, the location and relocation of business activities and operations; the material and goods to
be acquired or utilized, and the equipment and machinery to be utilized, schedules of work,
delivery schedules, and standards; the right to schedule, change eliminate, require and assign
overtime work; the right to establish, change, combine or eliminate jobs, or positions; the right to
introduce or make technological changes; the right to maintain order and efficiency; the right to
contract, subcontract, transfer, convey or assign any work; the determination of the extent to
which, as well as the means and manner by which, its business sections, units or any part thereof,
shall be operated, relocated, remodeled, refurbished, maintained, shut down or abandoned; the
right to terminate, merge, consolidate, sell or otherwise transfer its business, or any part thereof;
and the right to make, change, and enforce safety and security rules, rules of conduct, and work
rules: the determination of the number of employees, the assignment of duties to employees, and
the direction of the working force, including but by no means limited to hiring, selecting and
training of employees, and disciplining, suspending, discharging, scheduling, assigning, laying
off, recalling, promoting, transferring and interchanging of its employees.

It is the intention of the Employer and the Union that the rights, powers, authority and
functions referred to herein shall remain exclusively vested in the Employer except insofar as

specifically surrendered or limited by express provisions of this Agreement.
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ARTICLE X1
LIMITATIONS OF AUTHORITY AND LIABILITY

Section1.  No employee, Union member or agent of the Union, shall be empowered
to call or cause any strike, work stoppage or cessation of employment of any kind whatsoever
without the express approval of the Executive Board of the Local Union through its President.
The Union shall not be liable for any such activities which are not in violation of this Agreement.

Section2.  Any individual employee or group of employees who willfully violate or
disregard the grievance procedure set forth in Article VIII of this Agreement may be summarily
discharged by the Employer without liability on the part of the Employer or the Union.

Section 3. The authority of Union Stewards shall be limited to acts or functions
which said Stewards are expressly authorized to perform by the Executive Board of the Local

Union.
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ARTICLE XIII
MAINTENANCE OF STANDARDS

Section 1. The Employer agrees to honor all the wages, terms and conditions of
employment as specifically set forth in this Agreement and to change the wages, terms, and
conditions of employment during the term of this Agreement whenever change is required by the

specific provisions of this Agreement
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ARTICLE XIV
EXAMINATIONS

Physical, mental or other examinations required by a government body or the Employer
shall be promptly complied with by all employees, provided, however, the Employer shall pay
for all such examinations. The Employer shall not pay for any time spent in the case of
applicants for jobs and shall be responsible to other employees only for time spent at the place of
examination or examinations, where the time spent by the employee exceeds two (2) hours.
Examinations are to be taken at the employee's home terminal. Employees will not be required to
take examinations during their working hours.

The Employer reserves the right to select its own medical examiner or physician, and the
Union may, if it believes an injustice has been done to an employee, have said employee

reexamined at the employee's expense.
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ARTICLE XV
PAY PERIOD

All employees covered by this Agreement shall be paid in full each week. Not more than
seven (7) days shall be held from a regular employee. The Union and Employer may, by mutual
agreement, provide for longer pay periods. Each employee shall be provided with an itemized
statement of his earnings and of all deductions made for any purpose upon request of individual

employees or Union Representatives.
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ARTICLE XVI
NON-DISCRIMINATION

The Employer and the Union agree not to discriminate against any individual with
respect to the individual's hiring, compensation, terms or conditions of employment because of
such individual's race, color, religion, sex, age, handicap, or national origin, nor will they limit,
segregate or classify employees in any way to deprive any individual employee of employment
opportunities because of the individual's race, color, religion, sex, age, handicap, or national

origin. The parties also will not tolerate sexual harassment.
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ARTICLE XVII
DRUG FREE WORKPLACE

The Parties agree that the Employer may take whatever steps are necessary and proper to

insure a drug-free workplace, including appropriate drug-testing.
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ARTICLE XVIII
EQUIPMENT, ACCIDENTS AND REPORTS

Section 1. The Employer shall not require employees to take out on the streets or
highways any vehicle that is not equipped with the safety appliances prescribed by law.

Section 2. Any employee involved in any accident shall immediately report said
accident and any physical injury sustained. When required by the Employer, the employee shall
make out an accident report, in writing, on forms furnished by the Employer, and shall turn in all
available names and addresses of witnesses to any accident. Failure to comply with this
provision shall subject employee to disciplinary action by the Employer.

Section 3. Employees shall promptly report all defects in equipment. Such reports
shall be made on a suitable form furnished by the Employer.
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ARTICLE XIX
TOTAL AGREEMENT

Section 1. The provisions of this Agreement: (i) supersede all prior agreements,
understandings, and practices, oral or written, express or implied, between such parties; (ii)
constitute the entire agreement between the parties; (iii) shall govern the entire relationship
between the parties; and (iv) shall be the sole source of any and all rights or claims which may be
asserted in the grievance procedure or any other forum.

Section 2. The provisions of this Agreement can be amended, supplemented,
rescinded or otherwise altered only by mutual agreement in writing signed by the parties.

Section 3. The parties acknowledge that during the negotiations which resulted in
this Agreement, each party had the unlimited right and opportunity to make demands and
proposals with respect to any subject or matter not removed by law from the area of collective
bargaining, and that the understandings and agreements arrived at by the parties after exercise of
that right and opportunity are set forth in this Agreement. Therefore, the Employer and the
Union, for the life of this Agreement, each voluntarily and unqualifiedly waive the right, and
each agrees that the other shall not be obligated, to bargain collectively with respect to any
subject or matter referred to, or covered in this Agreement, or with respect to any subject or
matter not specifically referred to or covered in this Agreement, even though such subject or
matter may not have been within the knowledge or contemplations or either or both of the parties

of the time they negotiated or signed this Agreement.
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ARTICLE XX
SEPARABILITY AND SAVINGS CLAUSE

If any article or section of this Agreement, or of any riders thereof, should be held invalid
by operation of law, or by any tribunal of competent jurisdiction (State or Federal), or if
compliance with or enforcement of any article or section should be restrained by such tribunal
pending final determination as to its validity, the remainder of this Agreement and of any rider
thereto, or the application of such article or section to persons or circumstances other than those
as to which it has been held invalid, or as to which compliance with or enforcement of has been
restrained, shall not be affected thereby. In the event that any article or section is held invalid, or
enforcement of or compliance with has been restrained, as above set forth, the parties affected
thereby shall enter into immediate collective bargaining upon the request of the Union or the
Employer for the purpose of arriving at a mutually satisfactory replacement for such article or
section during the period of invalidity or restraint. If the parties do not agree on a mutually
satisfactory replacement, either party shall be permitted all legal or economic recourse in support

of its demands, notwithstanding any provision in this Agreement to the contrary.
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ARTICLE XXI
TERMINATION OF AGREEMENT

This Agreement shall be in full force and effect from the date of signing to and including
January 14™ 2014, and shall continue in full force and effect from year to year thereafter unless
written notice of desire to terminate, modify or make changes in said Agreement is served by

either party upon the other at least 60 days prior to the date of expiration.

IN WITNESS WHEREOF, the parties hereto have hereunto set their hands and seals the day and
year first above written.

LOUS TRUCKING CO. INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, WAREHOUSEMEN AND
HELPERS OF AMERICA, LOCAL NO. 614

By /7/ %/7/ b Qe d Pl B4

By: }p

(290"

$:\Docs\Open\Lou's Trk - CBA Negotiations - Local Union No. 614\Lou's Scrap Transport, Inc.,\Clean CBA Name Change Lous Trucking Co. Local 614-BLT-090210.dcc
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SCHEDULE "A"

This Schedule "A", made and entered into this 15% day of January, 2009, by and between
LOU'S TRUCKING COMPANY, party of the first part, and hereinafter called the Employer, and
LOCAL NO. 614, affiliated with the INTERNATIONAL BROTHERHOOD OF TEAMSTERS,
CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF AMERICA, party of the second part,
hereinafter called the Union.

IT IS AGREED by and between the parties that Schedule "A" is a part of the Agreement and
is incorporated therein by reference.

ARTICLE]
SCALE OF WAGES AND CLASSIFICATIONS
Section 1. The following is an hourly pay rate scale based on annual employment. Each

employee shall be eligible for a yearly increase at the anniversary of their date of hire.

Truck Type Year
#1 #2 #3 #4 #5
Quad-Axle 13.30 14.01 14.49 15.20 15.91
Train 15.20 15.44 15.68 16.15 16.63
Section 2. An Employee shall remain eligible for a yearly increase as long as the

employee maintains continuous employment with the Employer. If any employee leaves the
Employer with a break in seniority and returns, the employee's hire date will change, and they will
start, again, at the first year pay rate. _

Section 3. OVERTIME The work week shall be forty (40) hours per week. One and
one-half (1-1/2) times the regular rate of pay shall be paid for all work performed fit excess of forty
(40) hours in any one (1) work week.

Section 4. Any employee covered by this Agreement, who is scheduled to work, does
appear at the Employer's place of employment, and who shall have begun to work, shall be entitled to
aminimum of two (2) hours of work and pay therefor at the established rate.

If said employee shall appear and not be put to work, they shall be entitled to a minimum of
two (2) hours work and pay therefor at the established rate, provided, however, that if the employee
shall have been previously notified that no work would be available to the employee, the employee's
appearance shall not entitle them to the benefits of the minimum show-up pay.

The above is a show-up guarantee. If work is not available in the employee's classification,
25
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they will do any and all work available to fulfill the guarantee.

On days of adverse weather conditions (for example: raining or snowing) every driver is
responsible for calling in prior to their scheduled starting time to ascertain whether they have been
placed on "hold". The Employer may place a driver on "hold", that is delay starting time, for two
(2) hours. After that time, if not assigned work, employees are released for the day. There is no
obligation for show-up pay to drivers who have been placed on hold.
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ARTICLEII
CREDIT UNION

Employees may join the Construction Federal Credit Union. A deduction may be taken from
the employee's paycheck with proper authorization and deposited into the employee's account at the

Credit Union on a weekly basis.
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ARTICLE III
NEW JOBS AND RATES

When the Employer establishes a rate for a new job and places it into effect, the Union shall
be notified in writing as soon as practicable. The rate shall remain in effect at least thirty (30)
calendar days, whereafter the Union may request the parties meet and discuss the rate.
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ARTICLEIV
BREAK DOWN TIME

Time spent in making pickups at point of origin, and at destination shall be paid for at the

hourly rates as established in the classification rates in Section 1 above.
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ARTICLEV
JURY DUTY

In the event an employee subject to this Agreement is called for jury duty during any period
which would interfere with the employee's standard work week, the Employer agrees to use its best
efforts to assist the employee seeking a deferral of said jury duty obligation days of receipt by the

Employer of them until the slow season to minimize any lost time of the employee.
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ARTICLE VI
FUNERAL PAY

In the event of the death of a member of the employee's immediate family, that is, the
employee's mother, father, legal spouse, brother, sister or child, the employee shall receive up to two
(2) days of paid straight time lost from work, for purposes of attending said funeral. Regular full-
time employees are eligible for one (1) day of bereavement pay due to the death of a grandparent(s),
father-in-law or mother-in-law.

Time paid will not be counted as hours worked for purposes of overtime. Such pay shall be
paid upon the employee providing the Employer with the death certificate or obituary notice
ascertaining the relationship between the deceased person and the employee. Any employee found
using the preceding clause fraudulently shall be discharged immediately.
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ARTICLE VII
HEALTH AND WELFARE AND RETIREMENT

Section1.  Each full time employee who has worked for Lou's Transport, Inc. for
sixty (60) days is eligible to participate in the Company's Health Insurance Plan, effective the
day of the month following the sixty (60) day period, or effective when the Company's Health
Insurance allows entry into the plan, whichever applies.

Lou's Transport, Inc. provides a comprehensive health care pmteétion program for
regular full-time employees, subject to the heath care plan's enrollment requirement and procedures.
This program includes Medical, Dental, Vision, Life, and Long Term Disability Insurance options
from which to choose. These health care insurance coverage options are intended to provide
employees with a broad range of protection to meet their health care needs.

The amount of the premium Lou's Transport, Inc. and the employee is responsible for
will vary depending upon the eligibility requirements and whether the employee elects to
participate in the Health Insurance Plan(s).

If the employee does not meet the eligibility requirements or elects not to participate in the
Health Insurance Plan(s), the employee will be wholly responsible for obtaining and paying for
his/her own health insurance.

The Health Insurance Plan is a company benefit that Lou's Transport, Inc. provides at its'
discretion. Lou's Transport, Inc. reserves the right to change insurers, cancel any policy, or restrict
it in any way it deems appropriate, without having to justify its' basis.

Some restrictions and benefit maximums may apply. Be sure to carefully review the specific
details of this program in the plan booklet, which is available from the Human Resources
Department.

Section2.  40IK: Employees are eligible to participate in the Employer's plan
beginning on the first day of the calendar quarter following the Employee's completion of 90

days of employment.
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All vesting schedules and other guidelines of the plan are summarized in the enrollment kits
and plan documents.

Section 3. If covered by the Family and Medical Leave Act, the Employer shall
comply with the requirements of the FMLA and its applicable regulations, using a rolling
backward twelve (12) month period for determining eligibility for leave.

Section 4. Consolidated Omnibus Budget Reconciliation Act (C.0.B.R.A.)

**VERY IMPORTANT NOTICE**

On July 1, 1986, a new federal law was enacted requiring that most employers sponsoring
health plans offer employees and their families the opportunity for a temporary extension of
health coverage at group rates in certain instances where coverage under the plan would
otherwise end.

This notice is intended to inform you of your rights and obligations under the
continuation coverage provision of the new law. Both you and your spouse, if applicable should
take time to read this notice carefully.

If you are an employee of the Company and covered by the plan, you have a right to
choose the continuation coverage if you lose your group health coverage because of a reduction
in your hours of employment or the termination of your employment (for reasons other than
gross misconduct on your part). If you choose to continue coverage, you will be required to pay a
monthly premium, which will be indicated to you, before you make a decision.

If you are the spouse of an employee covered by the plan, you have the right to choose
continuation coverage for yourself if you lose group health coverage under the plan for any of
the following four (4) reasons:

1. The death of your spouse;

2. A termination of your spouse's employment (for reasons other than gross misconduct) or
reduction in your spouse's hours of employment;

3. Divorce or legal separation from your spouse; or
4, Your spouse becomes eligible for Medicare.
33
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In the case of a dependent child of an employee covered by the plan, including a child who
is bomn or placed with you for adoption during a period of C.0.B.R.A. coverage, he or she has the
right to continue coverage under the plan if lost for any of the following five (5) reasons:

1. The death of an employee parent;

2. The termination of a parent's employment (for reasons other than gross misconduct) or
reduction in a parent's hours of employment with the Company;

3. Parents divorce or legal separation;
4. A parent becomes eligible for Medicare; or
5. The dependent ceases to be a "dependent child" under the plan.

Each employee or family member has the responsibility to inform the Company of a
divorce, legal separation, or a child losing dependent status under the plan. When we are notified
that one of these events has happened, we will in turn notify you that you have the right to
choose continuation coverage. Under the law, you have at least 60 days from the date you would
lose coverage, because of one of the events described above, to inform the Company that you
want continuation coverage.

If you do not choose continuation coverage, your group health insurance coverage will
end.

If you choose continuation coverage, the Company is required to give you coverage
which, as of the time coverage is being provided, is identical to the coverage provided under the
plan to similarly situated employees or family members. The law requires that you be afforded
the opportunity to maintain coverage for three (3) years unless you lose group health coverage
because of a termination of employment or -reduction in hours. In that case, the required
continuation coverage period is 18 months. If you lost group health coverage because of a
termination of employment or reduction in hours and you are determined to be disabled as
defined by the Social Security Act at the time of termination, or reduction in hours, or at any
time during the first 60 days of C.0.B.R.A. coverage, the continuation coverage period is 29
months. However, the law also provides that your continuation coverage may be cut short for

any of the following reasons:

1. If the Company no longer provides group health coverage to any of its employees;
2. If the premium for your continuation coverage is not paid;
34
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3. If you become an employee covered under another group health plan which does
not contain any exclusion or limitations with respect to any pre-existing condition
you may have:

4, If you become eligible for Medicare;

5. You extend coverage for up to 29 months due to disability and there has been a
final determination that you are no longer disabled;

6. If you were divorced from a covered employee and subsequently remarry and are
covered under your new spouse's health plan.

This notice is provided as a matter of information only. It does not, and is not intended to
create any contractual, legal or other rights. Rather, your rights are only as expressly set forth in the
plan and in Federal and State law. The Company reserves the right to amend and/or change the plan as
permitted by the terms of the plan.

In addition, a subsequent qualifying event and an initial qualifying event can extend the period
of coverage for qnalified beneficiaries.

For further information about this law, contact Human Resources.
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ARTICLE VIII
VACATION

Effective January 1, 2009, vacation pay will be pursuant to the attached Addendum entitled,
“Vacation/Sick Time Addendum Office Personnel & Mechanics”.
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ARTICLE IX
HOLIDAYS

The Employer will observe the following holidays: New Year's Day, Memorial Day,
Independence Day, Labor Day, Thanksgiving Day, and Christmas Day.

If one of these holidays falls on a Saturday or Sunday, it will usually be observed to coincide
with the Federal Government's holiday schedule.

All regular full-time employees receive holiday pay providing they work their entire scheduled

hours for the scheduled shift immediately before and after the holiday. Employee must have

completed one (1) year of service before they are eligible for holiday pay.

Holiday pay is paid at straight time based on eight (8) hours pay.
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TERMINATION OF SCHEDULE "A" AGREEMENT

This Agreement shall be in full force and effect from the date of signing to and including January
14, 2014, and shall continue in full force and effect from year to year thereafter unless written notice
of desire to terminate, modify, or make changes in said Schedule "A" Agreement is served by either
party upon the other at least 60 days prior to the date of expiration.

IN WITNESS WHEREOF, the parties hereto have hereunto set their hands and seals the day and

year first above written.

LOUS TRUCKING CO. INTERNATIONAL BROTHERHOOD OF
: TEAMSTERS, WAREHOUSEMEN AND
HELPERS OF AMERICA, LOCAL NO. 614

By j%//gf/ 30967 vy Dens dtm B4
M By:

S:\Docs\Open\Lou's Trk - CBA Negotiations - Local Union No. 614\Lou's Scrap Transpost, Inc.\Clean CBA Name Change Lous Trucking Co. Local 614-BLT-090210.doc
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Vacation/Sick Time Addendum

Office Personnel & Mechanics

Effective January 1, 2009 vacation pay will be as follows:

All Regular full-time employees became eligible for vacation/sick pay in accordance with the
following computations;

Vacation/Sick houts/pay equal:

One (1) to two (2) years of continuous employment = Five (5) days at the rate of
eight (8) hours (straight time) per day.

Three (3) to ten (10) years of continuous employment = Ten (10) days at the rate of
eight (8) hours (straight time) per day,

Eleven (11) or more years of continuous employment = Fifteen (15) days at the rate
of eight (8) hours (straight time) per day.

The eligibility period shall coincide with the anniversary date of employment. Paid
vacation/sick time off must be taken in the employment year following the eligibility period
and cannot be carried forward into the following year. Vacation/sick time will not be paid
out during the year unless you take actual time off, Saturdays will not be used calculating
vacation time. You must use the actual time off during your employment year, or you will
lose it.

Al eligible Full-time employees are required to take their vacation between December 15
and Aptil 15 except when otherwise agreed to and approved in advance by the Manager.

You should submit your written request for vacation days to the Manager at least thirty (30)
days in advance. Every attempt will be made to grant your vacation/sick days as requested
dependent on other employee requests and the needs of the business. Where two (2)
employees select the same vacation dates, the first employee to submit the vacation/sick
request will be granted preference. If vacations are requested at the same time, the employee
with the greatest length of service will be granted the vacation dates. All vacation/sick days
must be utilized within the year in which they are recorded. In the .event an employee
terminates their employment with ASI and MBC for any reason, payment of unused
vacation/sick time will be at the discretion of the Company.

$\Docs\OpenlLou's Trk - CBA Negotiations - Local Union No 614\Lou's Serap Transport, Inc.\Lou's - Local 614 CBA Effective 1.15.09 Clean Copy-BLT-090130.doc
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AGGREGATE GROUP
Work Rules

The following rules and regulations and the penalties to be
charged for violation of same are placed into effect, with the
approval of your Union, so that all employees of the Company may

know what duties are required of them in the general conduct of
the Company's business.

Nothing in these rules and regulations shall abrogate the
employee's right through the union of which he is a member, to
challenge a penalty through the regular grievance machinery.
Rules and regulations herein contained shall not supersede any
rules or regulations of present union contracts.

The Company reserves the right to follow established
Company rules and upon proper notification of the Union, to
revise the Rules and Regulations 1listed herein, and also
reserves the right to the use of the grievance machinery as
contained in its present contracts.

1. ACCIDENTS:

(a) Major chargeable accident after full investigation.
Subject to discharge.

(b) Minor chargeable accident.
1st offense-reprimand
2nd offense-3 day layoff
3rd offense-1 week layoff
Subsequent offenses-subject to discharge.

(c) Failure to report all accidents, property damage,
personal injury or major accidents.
Subject to discharge.

2. EQUIPMENT.

(a) Deliberate abuse or destruction of company equipment,
tools or property; or the property of any employee,
and the same shall be provided by the company.

Subject to discharge.

(b) Failure to report mechanically defective condition of
equipment.
1st offense-reprimand
2nd offense-3 day layoff
3rd offense-subject to discharge.
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(c)

(4)

(e)

(£)

(g9)

Unauthorized use of motor vehicles.
Subject to layoff or discharge.

Owner-operators failure to have units properly fitted
out with all state and federal regulations, including
safety equipment, provided it is at no cost to owner-
operators.

1st offense-reprimand

2nd offense-3 day layoff

3rd offense-subject to discharge.

Failure to report breakdowns promptly.
l1st offense-reprimand
2nd offense-3 day layoff

Failure to properly check equipment before starting,
after every loading and unloading; and failure to
operate and keep equipment in good appearance when
charged to do so.

1st offense-reprimand

2nd offense-3 day layoff

3rd offense-subject to discharge.

Tampering with tachograph, service recorders and/or
governors.

1st offense-reprimand

2nd offense-3 day layoff

3rd offense-subject to discharge.

3. CONDUCT.

(a)

(b)

(c)

(d)

Drinking or possession of alcoholic beverages or the
use or Possession of illegal drugs while on duty or on
company property.

Subject to discharge.

Discourtesy to customers.

1st offense-reprimand

2nd offense-3 day layoff

3rd offense-subject to discharge.

Dishonesty.
Discharge.

Flagrant disobeying of orders.

1st offense-reprimand
2nd offense-subject to discharge.
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(e)

(£)

Failure to report to duty within one hour.
1st offense-reprimand

2nd offense-1 day layoff

3rd offense-3 day layoff

Subsequent offenses-subject to discharge.

Inaccurate loading or unloading; not applicable if
axle scales are not at pit.

1st offense-reprimand

2nd offense-3 day layoff

3rd offense-1 week layoff.

4. REPORTS:

(a)

(b)

(c)

Failure to properly make out reports and trip sheets.
Reprimand to 3 day layoff.

Failure to register in and out of terminals or estab-
lished check stations.

1st offense-reprimand

Subsequent offense-3 day layoff.

Failure to report tickets and trip sheets at a,
specified time when required to do so.

1st offense-reprimand

2nd offense-3 day layoff to discharge in aggravated
cases.

5. DRIVING SCHEDULES:

(a)

(b)

(¢)

(d)

Delaying of load or equipment. 1lst offense-reprimand
2nd offense-3 day layoff 3rd offense-discharge.

Failure to follow routings as designated or instructed.

1st offense-reprimand
Subsequent offenses-3 day layoff.

Taking lunch period at times other than specified in
Union Agreement, without permission.

1st offense-reprimand

2nd offense-3 day layoff

Subsequent offenses-subject to discharge.

Failure to stop at railroad crossings, as required by law.
1st offense-reprimand

2nd offense-3 day layoff

3rd offense-1 week layoff

4th offense-subject to discharge.

3
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6. ATTENDANCE :

(a)

(b)

(c)

(d)

Absent for three successive working days without
notifications.
Voluntary quit.

Failure to notify his company not 1less than one hour
before his regular showup time when unable to report
for duty.

1st offense-reprimand

2nd offense-loss of day or trip

3rd offense-3 day layoff

Subsequent offenses-subject to discharge.

Reporting late for work. (truck will be held in
accordance with Company procedures)

1st offense-reprimand

2nd offense-reprimand

3rd offense-2 day layoff

Subsequent offenses-subject to discharge.

Absent one or two successive working days without
notice. Penalty will not apply where satisfactory
proof is given that notification by the employee was
not possible.

1st offense-reprimand

2nd offense-1 day layoff

3rd offense-3 day layoff

Subsequent offenses-subject to discharge.

7. MISCELLANEOUS:

(a)

(b)

(c)

Unauthorized <carrying of passengers. Subject to
discharge.

Penalty for 3 minor offenses in a 90 day period (See
note 1)

3 Minor-3 day layoff. -

4 Minor-1 week layoff

5 Minor-subject to discharge.

Penalty for 2 major offenses (See note 2). Subject to
discharge.
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(d) Failure to meet all requirements of local, state and
federal laws.

1st offense-reprimand
2nd offense-3 day layoff
3rd offense-discharge.

Minor offenses against any employee's record that are over
six months old shall be forgiven and the employee's record wiped
clean.

A major offense against any employee's record that is over
nine months old shall be forgiven and the employee's record
wiped clean.

Note 1: A minor offense is defined as one for which the
penalty is a reprimand.

Note 2: A major offense is defined as one for which the
penalty is disciplinary time off.

A warning notice in writing with a copy to the local union
must be given for infractions of any rules or regulations.
Discharge must be by proper written notice, with a copy to the
Local Union. )

Each Company must post Company Rules in writing on the
board. Appeal from any reprimand, discharge or suspension must
be taken in writing to the Employer within 10 days thereof based
upon the seriousness of the offense. Discipline for any
subsequent rule violation will be the greater of the first
offense penalty for the rule violated or the next step in normal

progression.

S:\Docs\OpeniLou's Trk - CBA Negotiations - Local Union No. 614\Lou's Scrap Transpost, lac.\Lou's - Loca! 614 CBA Effective 1.15.09 Clean Copy-BLT-090130.doc
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substantially equivalent position, without prejudice to his semorlty or other rights and privileges
previously enjoyed.

4. For the purposes of this Compliance Specification only, in order to obtain finite
amounts, it is necessary that the backpay period conclude about October 31, 2015, '
notwithstanding that, as noted in paragraph 3, above, the backpay period is ongoing.

5. For the purposes of this Compliance Specification, the Charging Party’s regular
hours, overtime hours, gross backpay, interim earnings, and net backpay have been adjusted
based upon the available earnings information for the Charging Party, and averages have been
obtained from the actual hours and overtime hours worked by the Charging Party while
employed by the Respondents.

6. An appropriate measure of adjusted gross backpay for the Charging Party is the

amount of adjusted earnings he would have received, but for the unlawful discrimination against
him.

7. (a).  Anappropriate measure of adjusted gross backpay can be obtained during
each calendar quarter of the backpay period by, based upon the hours he was actually employed
by the Respondents, determining the number of adjusted regular hours and adjusted overtime
hours the Charging Party would have worked each week had he continued to be employed by
the Respondents and then computing the weekly average of adjusted regular hours and adjusted
overtime hours, and multiplying the adjusted regular hours by the hourly rate the Charging Party
would have received from the Respondents and also multiplying the adjusted overtime hours by
one-and-a-half times the hourly rate. Based upon the above, the adjusted gross backpay amount
the Charging Party would have received totals $131,226.87. See Schedule A.

(b).  The adjusted interim earnings the Charging Party obtained in performing
interim employment, adjusted in accordance with the adjusted average regular hours and
adjusted overtime hours the Charging Party would have worked had he continued to be
employed by the Respondents, totals $99,512.16. See Schedule A.

(c).  The Charging Party incurred necessary expenses in performing interim
employment that he would not have otherwise incurred, such as mileage. In order for the
Charging Party to retain his interim employment, it has been necessary that he commute a greater
distance to his interim employment than he had driven to his employment with the Respondents.
The mileage amount at the United States Governmental rate for the additional distance driven
has been added as interim expenses to the adjusted net backpay. Based on the above, the
Charging Party incurred quanerly interim expenses totaling $10,230.30 during the weeks where

his adjusted interim earnings were exceeded by his adjusted gross backpay. See Schedules A
and B.
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(d).  There were no medical expenses incurred by the Charging Party, and
therefore none were added to net backpay.

(¢).  Inorder to obtain the total adjusted net backpay and expenses owed to the
Charging Party, it is necessary to add the mileage expenses to the adjusted gross backpay and
then to deduct the adjusted interim earnings the Charging Party obtained. Based upon the
above, the total adjusted net backpay and expenses due the Charging Party is $42,042.22.

8. In accordance with Don Chavas, LLC d/b/a Tortillas Don Chavas, 361 NLRB
No. 10 (2014), the Charging Party is entitled to be compensated for the adverse tax consequences
of receiving the lump-sum backpay for a period over one year. If not for the unfair labor
practices committed by the Respondents, the backpay award for the Charging Party would have
been paid over more than one year rather than paid in the year the Respondents make final

payment in this case. The backpay for this case should have been earned in 2013, 2014, and
2015, rather than exclusively in 2015.

9. In order to determine what the appropriate excess tax award should be, the
amount of federal and state taxes need to be determined for the backpay as if the monies were
paid when they were earned throughout the backpay period, as described below in paragraph 10.
Also, the amount of federal and state taxes need to be calculated for the lump sum payment if the
payment was made this year, as described below in paragraph 13. The excess tax liability was
calculated as the difference between these two amounts.

10.  The amount of taxable income for each year is based on the calculations for
backpay in this compliance specification for each of 2013 and 2014, and is summarized in
Schedule C. Using this taxable income for the various years, federal and state taxes were
calculated using the federal and state tax rates for the appropriate years.! The federal rates are
based on the Charging Party’s filing taxes as Married Filing Jointly.

11, The amount of taxes owed for 2013 and 2014 would have been the amounts set
forth in Schedule C. The total of these amounts are $3,619.68 for federal taxes and $1,336.21 for
state taxes.

12.  The total amount of the lump sum award that is subject to this excess tax award is
$42,042.22 and is set forth in Schedule C.2 The lump sum amount is based on the backpay
calculations described in this specification> The amount of taxes owed in 2015 is based on the

! The actual federal tax rates were used, while the state’s average tax rate was used for these previous
years.

2 The lump sum amount does not include interest on the amount of backpay owed. Interest.should be
included in the lump sum amount; however, interest continues to accrue until the payment is made. The
lump sum amount will need to be adjusted when backpay is paid to the Charging Party to include interest.

* Although the backpay period continues to accrue to the present date, there is no excess tax liability for
backpay that would have been eamned in the year a lump sum award is made.

205



Case: 18-1909 Document: 24-4 Filed: 10/08/2018 Page: 289

current federal and state tax rates* and on the fact that the Charging Party will be filing his taxes

as Married Filing Jointly. The amount of taxes owed on the lump sum is calculated as $142.70
for federal taxes, as shown in Schedule C.

13, The adverse tax consequences are the difference between the amount of taxes on
the lump sum amount being paid in 2015 for federal taxes, $3,762.37, and the amount of taxes
that would have been charged if these amounts were paid when the backpay was eamed in 2013
and 2014, $3,619.68. Thus, the excess tax liability is $142.70 for federal taxes.

14, The excess tax liability payment that is to be made to the Charging Party is also
taxable income and causes additional tax liabilities. Schedule C also includes a calculation for
these supplemental taxes. This amount is called the incremental tax liability. The incremental
tax includes all of the taxes that the Charging Party will owe on the excess tax payment. This
incremental tax is calculated using the federal tax rate used for calculating taxes for the backpay
award and the average tax rate for 2015. This amount is $34.02, as shown in Schedule C.

15.  The total excess taxes are the total tax consequences for the Charging Party
receiving a lump-sum award covering a backpay period longer than one year. The total excess
taxes owed to the Charging Party are $176.71, which is determined by adding the excess taxes
and the incremental taxes, as shown in Schedule C.

16.  Summarizing the facts and figures above, the Respondents’ obligation to make
whole the Charging Party for the period covered by this compliance specification, in accordance
with the Board’s Order in Case 07-CA-102517, will be substantially discharged by payment of
the following amounts, plus interest accrued to the date of payment, computed according to
Board policy, as stated in New Horizons for the Retarded, 283 NLRB 1173 (1987), compounded
daily as prescribed in Kentucky River Medical Center, 356 NLRB No. 8 (2010), and excess tax
liability as described above in paragraphs 9 through 15°, less all tax withholdings as required by
Federal, State, and municipal laws: $42,218.93.

WHEREFORE, it is prayed that an Order be entered consistent with the above.

17. The Respondents shall also file a report with the Social Security Administration
allocating backpay to the appropriate calendar quarters. Don Chavas, LLC d/b/a Tortillas Don
Chavas, supra.

ANSWER REQUIREMENT

The Respondents are notified that, pursuant to Sections 102.56 of the Board’s Rules and @
Regulations, they must file an answer to the compliance specification and notice of hearing. The
answer must be received by this office on or before November 27, 2015, or postmarked on or

* The actual federal tax rates were used for the current year, while an average state tax rate for the current
year was used.

S The amount of excess tax liability will need to be updated to reflect the actual date of payment.
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before November 26, 2015. Unless filed electronically in a pdf format, the Respondents should
file an original and four copies of the answer with this office.

An answer may also be filed electronically by using the E-Filing system on the Agency’s
website. In order to file an answer electronically, access the Agency’s website at
http://www.nlrb.gov, click on E-File Documents, enter the NLRB Case Number, and follow the
detailed instructions. The responsibility for the receipt and usability of the answer rests
exclusively upon the sender. Unless notification on the Agency’s website informs users that the
Agency’s E-Filing system is officially determined to be in technical failure because it is unable
to receive documents for a continuous period of more than 2 hours after 12:00 noon (Eastern
Time) on the due date for filing, a failure to timely file the answer will not be excused on the
basis that the transmission could not be accomplished because the Agency’s website was off-line
or unavailable for some other reason. The Board’s Rules and Regulations require that such
answer be signed and sworn to by the Respondents or by a duly authorized agent with
appropriate power of attorney affixed. See Section 102.56(a). If the answer being filed
electronically is a pdf document containing the required signature, no paper copies of the answer
need to be transmitted to the Regional Office. However, if the electronic version of an answer to
a compliance specification is not a pdf file containing the required signature, then the E-filing
rules require that such answer containing the required signature continue to be submitted to the

Regional Office by traditional means within three (3) business days after the date of electronic
filing.

Service of the answer on each of the other parties must still be accomplished in
conformance with the requirements of Section 102.114 of the Board’s Rules and Regulations.
The answer may not be filed by facsimile transmission.

As to all matters set forth in the compliance specification that are within the knowledge
of the Respondents, including but not limited to the various factors entering into the computation
of gross backpay, a general denial is not sufficient. See Section 102.56(b) of the Board’s Rules
and Regulations, a copy of which is attached. Rather, the answer must state the basis for any
disagreement with any allegations that are within the Respondents’ knowledge, and set forth in
detail the Respondents position as to the applicable premises and furnish supporting figures.

If no answer is filed or if an answer is filed untimely, the Board may find, pursuant to a
Motion for Default Judgment, that the unanswered allegations in the compliance specification
are true. If the answer fails to deny allegation of the compliance specification in the manner
required under Section 102.56(b) of the Board’s Rules and Regulations, and the failure to do so
is not adequately explained, the Board may find those unanswered allegations in the compliance
specification are true and preclude the Respondents from introducing any evidence controverting
those allegations.

—_—

NOTICE OF HEARING @ J

PLEASE TAKE NOTICE THAT on February 15, 2016 at 11:00 a.m. at Patrick V.
McNamara Federal Building, Room 300, 477 Michigan Avenue, Detroit, Michigan, and on
consecutive days thereafter until concluded, a hearing will be conducted before an administrative
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law judge of the National Labor Relations Board. At the hearing, the Respondents and any other
party to this proceeding have the right to appear and present testimony regarding the allegations
in this compliance specification. The procedures to be followed at the hearing are described in
the attached Form NLRB-4668. The procedure to request a postponement of the hearing is
described in the attached Form NLRB-4338.

Dated at Detroit, Michigan, this 6™ day of November, 2015.

/s/ Terry Morgan

Terry Morgan, Regional Director
National Labor Relations Board
Region Seven

Patrick V. McNamara Federal Building
477 Michigan Avenue, Room 300
Detroit, MI 48226

Attachments
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BOARD'S RULES AND REGULATIONS
SEC. 102.56 Answer to compliance specification

(a) Filing and service of answer; form. — Each respondent alleged in the specification
to ha\{e. compliance obligations shall, within 21 days from the service of the specification, file
an original and four copies of an answer thereto with the Regional Director issuing the
specification, and shall immediately serve a copy thereof on the other parties. The answer to
the specification shall be in writing, the original being signed and sworn to by the respondent
or by a duly authorized agent with appropriate power of attorney affixed, and shall contain the
mailing address of the respondent.

(b) Contents of answer to specification. — The answer shall specifically admit, deny,
or explain each and every allegation of the specification, unless the respondent is without
knowledge, in which case the respondent shall so state, such statement operating as a
denial. Denials shall fairly meet the substance of the allegations of the specification at issue.
When a respondent intends to deny only a part of an allegation, the respondent shall specify
so much of it as is true and shall deny only the remainder. As to all matters within the
knowledge of the respendent, including but not limited to the various factors entering into.the
computation of gross backpay, a general denial shall not suffice. As to such matters, if the
respondent disputes either the accuracy of the figures in the specification or the premises on
which they are based, the answer shall specifically state the basis for such disagreement,
setting forth in detail the respondent's position as to the applicable premises and furnishing
the appropriate supporting figures.

(c) Effect of failure to answer or to plead specifically and in detail to backpay
allegations of specifications. — If the respondent fails to file any answer to the
specification within the time prescribed by this section, the Board may, either with or without
taking evidence in support of the allegations of fhe specificatiori and without further notice to’
the respondent, find the specification to be true and enter such order as may be appropriate.
If the respondent files an answer to the specification but fails to deny any allegation of the
specification in the manner required by paragraph (b} of this section, and the failure so to
deny is not adequately explained, such allegation shall be deemed to be admitted to be true,
and may be so found by the Board without the taking of evidence supporting such allegation,
and the respondent shall be precluded from introducing any evidence controverting the
allegation.

(d) Extension of time for filing answer to specification. — Upon the Regional
Director's own motion or upon proper cause shown by any respondent, the Regional Director
" issuing the compliance specification and notice of hearing may by written order extend the
time within which the answer to the specification shall be filed.

(e) Amendment to answer. — Following the amendment of the specification by the
Regional Director, any respondent affected by the amendment may amend its answer thereto.
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Procedures in NLRB Unfair Labor Practice Hearings

The. attached complaint has scheduled a hearing that will be conducted by an administrative law judge (ALJ) of the
National Labor Relations Board who will be an independent, impartial finder of facts and applicable law. You may
be represented at this hearing by an attorney or other representative. If you are not currently represented by an
attorney, and wish to have one represent you at the hearing, you should make such arrangements as soon as possible.
A more complete description of the hearing process and the ALJ’s role may be found at Sections 102.34, 102.35,
and 102.45 of the Board’s Rules and Regulations. The Board’s Rules and regulations are available at the following
link: www.nlrb.gov/sites/default/files/attachments/basic-page/node-1717/rules_and_regs_part_102.pdf.

The NLRB allows you to file certain documents electronically and you are encouraged to do so because it ensures
that your government resources are used efficiently. To e-file go to the NLRB's website at www.nlrb.gov, click on
“e-file documents,” enter the 10-digit case number on the complaint (the first number if there is more than one), and

follow the prompts. You will receive a confirmation number and an e-mail notification that the documents were
successfully filed.

Although this matter is set for trial, this does not mean that this matter cannot be resolved through a
settlement agreement. The NLRB recognizes that adjustments or settlements consistent with the policies of the
National Labor Relations Act reduce government expenditures and promote amity in labor relations and encourages
the parties to engage in settlement efforts.

L BEFORE THE HEARING

The rules pertaining to the Board’s pre-hearing procedures, including rules concerning filing an answer, requesting a
postponement, filing other motions, and obtaining subpoenas to compel the attendance of witnesses and production
of documents from other parties, may be found at Sections 102.20 through 102.32 of the Board’s Rules and
Regulations. In addition, you should be aware of the following:

o Special Needs: If you or any of the witnesses you wish to have testify at the hearing have special needs
and require auxiliary aids to participate in the hearing, you should notify the Regional Director as soon as
possible and request the necessary assistance. Assistance will be provided to persons who have handicaps
falling within the provisions of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R.
100.603.

o Pre-hearing Conference: One or more weeks before the hearing, the ALJ may conduct a telephonic
prehearing conference with the parties. During the conference, the ALJ will explore whether the case may be
settled, discuss the issues to be litigated and any logistical issues related to the hearing, and attempt to resolve or
narrow outstanding issues, such as disputes relating to subpoenaed witnesses and documents. This conference
is usually not recorded, but during the hearing the ALJ or the parties sometimes refer to discussions at the pre-
hearing conference. You do not have to wait until the prehearing conference to meet with the other parties to
discuss settling this case or any other issues.

II. DURING THE HEARING

The rules pertaining to the Board's hearing procedures are found at Sections 102.34 through 102.43 of the Board’s
Rules and Regulations. Please note in particular the following:

o  Witnesses and Evidence: At the hearing, you will have the right to call, examine, and cross-examine
witnesses and to introduce into the record documents and other evidence. '

o Exhibits: Each exhibit offered in evidence must be provided in duplicate to the court reporter and a
copy of each of each exhibit should be supplied to the ALJ and each party when the exhibit is offered in

(OVER)
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evidence, If a copy of any g:{hibit is not available when the original is received, it will be the responsibility of
the party offering such exhibit to submit the copy to the ALJ before the close of hearing. If a copy is not

submitled., and the filing has not been waived by the ALJ, any ruling receiving the exhibit may be rescinded and
the exhibit rejected.

. :I‘ranscripts: An official court reporter will make the only official transcript of the proceedings, and all
citations in briefs and arguments must refer to the official record. The Board will not certify any transcript other
than the official transcript for use in any court litigation. Proposed cormrections of the transcript should be
submitted, either by way of stipulation or motion, to the ALJ for approval. Everything said at the hearing while
the hearing is in session will be recorded by the official reporter unless the ALJ specifically directs off-the-

record discussion. If any party wishes to make off-the-record statements, a request to go off the record should
be directed to the ALJ.

* Oral Argument: You are entitled, on request, to a reasonable period of time at the close of the hearing for
oral argument, which shall be included in the transcript of the hearing. Alternatively, the ALJ may ask for oral
argument if, at the close of the hearing, if it is believed that such argument would be beneficial to the
understanding of the contentions of the parties and the factual issues involved.

* Date for Filing Post-Hearing Brief: Before the hearing closes, you may request to file a written brief or
proposed findings and conclusions, or both, with the ALJ. The ALJ has the discretion to grant this request and
to will set a deadline for filing, up to 35 days.

III. AFTER THE HEARING

The Rules pertaining to filing post-hearing briefs and the procedures after the ALJ issues a decision are found at
Sections 102.42 through 102.48 of the Board’s Rules and Regulations. Please note in particular the following;

¢ Extension of Time for Filing Brief with the ALJ: If you need an extension of time to file a post-hearing
brief, you must follow Section 102.42 of the Board’s Rules and Regulations, which requires you to file a

request with the appropriate chief or asscciate chief administrative law judge, depending on where the trial
occwred. You must immediately serve a copy of any request for an extension of time on all other parties and
furnish proof of that service with your request. You are encouraged to seek the agreement of the other parties
and state their positions in your request.

e ALJ’s Decision: In due course, the ALJ will prepare and file with the Board a decision in this matter.
Upon receipt of this decision, the Board will enter an order transferring the case to the Board and specifying
when exceptions are due to the ALJ's decision. The Board will serve copies of that order and the ALJ’s
decision on all parties.

o  Exceptions to the ALJ’s Decision: The procedure to be followed with respect to appealing all or any part
of the ALJ’s decision (by filing exceptions with the Board), submitting briefs, requests for oral argument before
the Board, and relatéd matters is set forth in the Board's Rules and Regulations, particularly in Section 102._46
and following sections. A summary of the more pertinent of these provisions will be provided to the parties
with the order transferring the matter to the Board.
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’ NLRB Tckpay Calcular'on
Case Name: |Lou's Transport, Inc. Schedute A
Case Number; |07-CA-102517 Backpay period:_
e . ; Interest
Claimant: [Michael Ht.arshey 3/27/2013 - 1073172015 cateulated to: NIA
Adjusted
voar |aur| Week ‘;’f;’ﬁ::f x’e“;m": Hourty | Adjusted Gross | Quarter Adjusted Net m Medical | NetBackpay &
Ending Hours Hours Rate Backpay Interim Backpay Expenses Expenses
(Mileage)
Eamln&
2013] 1 1/5 -
2013} 1 1112 -
2013| 1 119 -
2013| 1 1126 .
2013} 1 2/2 -
2013] 1 29 -
2013] 1 2116 -
2013| 1 2/23 -
2013] 1 32 -
2013] 1 39 -
2013) 1 3/16 -
2013] 1 323 -
2013{ 1 3730 20 9.66 $ 1500 | % 517.35 -
2013} 1 | Total $ 517.35 - $ 517.35 - - 19 517.35
2013{ 2 4/8 33.33 16.10 [ $ 15.00|$ 862.20 | § 501.25 | 1 $ 158.39
2013( 2 4113 33.33 16.10 | $ 1600 $ 862.20 | $ 215.00 | 1 $ 158.39
2013] .2 4/20 33.33 16.10 { $ 15.00|$ 862.20 | § 255.00 | 1 $ 158,39
2013] 2 427 33.33 16.10 | $ 1500 | % 86220 |$  630.25 |1.2 $ 158.39
2013( 2 5/4 33.33 1610 | $ 1500 % 862208 97716} 2 $ -
2013] 2 5/11 33.33 1610 [$ 1500( 8 862.20($ 97716 2 $ -
2013 2 5/18 33.33 16.10 {$ 15009 86220)% 977.16] 2 3 -
2013] 2 51256 33.33 16.10 | $ 1500|$ 6622015 977.15] 2 $ -
2013) 2 61 33.33 1610 1$ 1500 % 862.20 | $ 782.00 | 2 $ 158.39
2013| 2 6/8 33.33 16.10 | $ 15.00($ 86220 | $ 977.16 | 2 $ hd
-12013] 2 | 618 33.33 1610 |$ 1600 % 862.20 |$  801.13| 2 $ 158.38
2013 2 622 33.33 16.10 [ $ 1500 S 862.20 [ $ 97717 | 2 $ -
2013] 2 6729 33.33 16,10 [ $ 1500]$ 862201 $ 977.18 | 2 $ -
12013] 2 Total $ 11,208.60 | $ 10,024.77 $ 1,183.84 | $ 95034 [ - $ 2,134.18

File: BPS,07-CA-102517.Compliance Specification Schedulas.xism / Shaat: Hershey - BP (6)
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I NLRB Tckpay Caldulaficn p)
Case Name: |Lou's Transport, Inc. Schedute A
Case Number; _|07-CA-102517 — Backpay period:
- tnterest
Claimant: |Michael Hershey 372712013 - 10/31/2015 calculated to: NIA
: Adjusted
v Weok | Adlusted JAdjusted |\ [ 4 isted Gross Guartor Adjusted Net | _'tEAM Medical | NetBackpay &
ear [Qtr, Regutar | Overtime Expenses
Ending Hours Hours Rate Backpay (nterim Backpay (Miteage) Expenses Expenses
Eamings .

2013| 3 7/6 33.33 16.10 | $ 150018 86220 |$ 42075 2 $ 231.65
2013| 3 773 33.33 16.10° | $ 1500 $ 862.20 | $ . 2 $ -
2013{ 3 7/20 33.33 16.10 |9 1500 $ 86220 ($ 97716 2 $ -
2013 3 | 727 33.33 1610 {$1500(8$ 862208 977.16{ 2 $ -
2013 3 8/3 33.33 16.10 | $ 1500 $ 862.20 | $ 977.16 | 2 $ -
2013| 3 8/10 33.33 16.10 | $ 15008 862.20 | $ 877.18 | 2 $ -
2013] 3 an7 33.33 16.10 [ $.1500 ] $ 86220 | $ 977.16 | 2 $ -
2013| 3 8/24 33.33 1610 ($ 1500($S 86220 |$ 97716 | 2 $ hd
2013] 3 | 8731 33.33 16.10 $ 1500 | S 862.20 | $ 977.16 | 2 $ -
2013} 3 o7 33.33 16.10 | $ 1500 $ 86220 | $ 977.16 | 2 $ e
2013} 3 8/14 33.33 16.10 | § 15008 86220 ($ 977.16] 2 $’ -
2013 3 9721 33.33 1610 [$1500($ 8622018 97716 | 2 $ -
2013| 3 9/28 33.33 16.10 [$ 1500 $ 86220|$ 977.16 | 2 $ -
2013{ 3 Total $ 11,208.60 | § 11,169.51 $ 39.09] % 231.65 $ 270.74
2013) 4 10/5 33.33 16.10 [ $ 15.00]$ 862.20 | 966.77 | 2 $ -
2013] 4 10/12 33.33 16.10 | $ 1500 |8 862.20 | § 886.77 | 2 $ -
2013] 4 | 1019 33.33 16.10 | $ 1500 )% 86220 |$ 866.78 | 2 $ -
2013| 4 | 10728 33.33 1610 | $ 1500($ 86220 |$ 966.78 | 2 $ -
2013) 4 112 33.33 1610 | $ 1500/ $ 86220 [$ £66.78"] 2 $ -
2013| 4 119 33.33 16.10 | $ 1500 $ 8622019 966.78 2 $ -
2013} 4 1116 33.33 1610 | $ 15008 862.20|$ 864.88 ] 2 $ N
2013] 4 11/23 33.33 1610 | $ 1500 | $ 86220 |$ ©866.78 | 2 $ -
2013} 4 | 11/30 33.33 16.10 | $ 1500/ 86220 ]$ €63.00] 2 $ 231.65
2013 4 1217 33.33 16.10 | $ 1500($ 86220 | $ 1,049.76 | 2 $ -
2013} 4 | 12114 33.33 16.10 | $ 15008 862.20|$ 888.75{ 2 $ -
2013] 4 12/21 33.33 16,10 [$ 1500 $ 86220 [ $ £66.78 [ 2 | $ -
2013} 4 12/28 33.33 16.10 [ $ 1500 S 862.20 | $ - 2 $ -
2013} 4 Total $ 11,208.60 | $ 11,208.60 $ - $ 231.65 $ 231.66

File: BPS.07-CA-102517.Complianca Specification Schadules.xism / Shoet: Hershoy - BP (8)
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NLRB Tckpay Calg Iaron [ 3
Case Neme: |Lou's Transpart, Inc. _ Schedule A
Case Number. |07-CA-102517 Backpay period:
Claimant: |Michael Hershey 2712013 - 1073172015 Interest NA
calculated to:
Adjusted
vear |ate| Week :‘g;z:f o“;f’m’:: Hourly | Adjusted Gross | QGuarter Adjusted Net | _'MtOrim Medical Net Backpay &
Ending Hours Hours Rate Backpay El:teﬂm Backpay E(MlJ p': a; ; ; Expenses Expenses
mln_g_s

2014] 1| 1 3333 | 1610 |s 1500]% 86220 |$  344.25] 2 $ 229.60
2014] 1] 111 3333 | 16.10 |$ 1500 3% 86220 |§ 19550 | 2 § 22960
2014] 1| 118 | 3333 | 1610 |$ 1500]% 862.20|$ 00313 ] 2 3 -
2014] 1 | 125 | 3333 | 1610 ]S 15008 862.20 | $ - |2 $ -
2014] 1| 21 3333 | 16.10 |$ 1500]$ 86220 |$ 16275 2 S 229.60
2014 1] 258 3333 | 16.10 |3 1500]% 86220 |3 39525 2 s 229.60
2014] 1| 2/15 | 3333 | 1610 |$ 1600]8% 86220 [$__ 493.00 | 2 3 229.60
2014] 1| 2/22 | 3333 | 16.10 | $ 15.00($ 86220 |$  391.00 2 s 229.60
2014] 1| 3n 3333 | 16.10 | $ 1500]% 862.20 | 493.00 | 2 3 229.60
2014] 1| 3@ 3333 | 1610 |$ 15005 862.20 [ 654.60] 2 3 239.60
2014] 1] 315 | 3333 | 16.10 |$ 15.00]$ 862.20 | 3 14025 | 2 3 225.60
2014] 1| a2 | 3333 | 16.10 |$ 150003 862.20 | § - |2 s -
2014] 1| 3/29 | 3333 | 1610 |$ 1500]% 862.20 | $ - |2 s -
2014] 1| Total s 11,208.60 | $_ 4,192.63 $ 701588 (% 2.085.40 - 13 9,082.38
2014] 2| _al5 3333 | 16.10 |$ 18.00]% 103464 [$  183.75 |25]_ 3 226.08
2014] 2 | 4n2 | 3333 | 1610 |5 18.00]$ 1,034.64 | $_1,005.90 | 2 3 226.08
2014] 2| 4aNMg | 3333 | 16.10 |5 18.00]$ 103464 |$ 68500 2 3 226.08
2014] 2 | 426 | 33.33 | 16.10 | $ 18.00]3 103464 |$ 85094 2 $ 226.07
2014| 2 | 63 3333 | 16.10 |$ 1800(% 1,034.64 | $_1.005.80 | 2 $ 226.07
2014] 2 | 510 | 33.33 | 16.10 |5 18008 103464 [$_1,00580 | 2 §_ 22607
2014] 2 | 67 | 33.33 | 16.10 | $1800]S 1,034.64 | $_1,005.80] 2 $ 226,07
2014 2 | 524 | 3333 | 1610 |$ 18.00$ 1,024.64 | $_1,005.80 | 2 s 226,07
2014] 2 | i1 3333 | 16.10 |3 18.00$ 1,034.64 [$_ 1,005.90 | 2 3 226.07
2014| 2 | 677 33.33 | 1610 |$ 18.00]$% 1,034.64 | $_1,005.80 | 2 $ 226.07
2014] 2 | 614 | 33.33 | .16.10 | $ 18.00]$ 1,034.64 | $_ 1,005.80 | 2 $ 226.07
2014] 2 | 621 3333 | 16.10 | $ 18.00]$ 1,004.64 |8 1,005.90 | 2 $ 226.07
2014] 2| 6/28 | 3333 | 16.10 | $ 18.00]$ 1,034.64 [ $_1,005.80 ] 2 . $ 226.07 . ]
2014] 2 | Total $ 13.450.32 | $ 11,680.69 | |8 176163 %  2.938.85 - |3 4,700.48

Flla: BPS.07-CA-102517,Compliance Specification Schedules.xism / Sheet: Hershoy - BP (8)

214




Case: 18-1909

Document: 24-4

Filed: 10/08/2018

Page: 298

NLRB Tckpay Cald uﬁion 4
Case Name: |Lou's Transgor, Inc. Schedute A
Case Number: |07-CA-100517 ‘Backpay period:
g Interest
Claimant: [Michael Hershey 3/2712013 - 10/31/2015 calculated (: NIA
Adjusted
vear lats] Woek ":2:3::’ S:i‘:::: Hourly | Adjusted Gross | Quarter Adjusted Net E"‘“’":'” Medical | NetBackpay &
‘| Ending Hours Hours Rate Backpay Interim Backpdy (Mitea Expenses Expenses
go)
Eamings

2014] 3 75 33.33 16.10 |[-$ 1800 ($ 1,034.64 [$ 1.005.80 | 2 $ 229.60
2014] 3| 712 33.33 16.10 | $ 1800 $ 103464 ($ 100580 2 $ 229.60
2014] 3| 718 33.33 1610 | $ 18.00[$ 1,034.64 | $ - |2 $ -
2014 3| 7726 33.33 16.10 | $18.00[$ 103464 |$ 100590 | 2 $ 229.60
2014] 3 812 33.33 16.10 [{$1800[$ 1,03464 | $ - |2 $ -
2014] 3 819 33.33 16.10 {$ 18003 103464 {$ 1,00580] 2 $ 229.60
2014] 3] ane 33.33 16.10 [$ 18.00]$ 1,034.64 | $ - ]2 $ -
2014 3| 8r3 33.33 16.10 [$1800[$ 1,034.64 | $ - |2 $ -
2014] 3| 8730 33.33 16.10 [ $1800]$ 103464 | $ - |2 $ -
2014] 3| 98 33.33 16.10 |$ 18003 103464 | $ - |2 $ -
2014] 3 | ¢/13 33.33 16.10 | $ 18.00 ] ¢ 103464 [$ 103464 ] 2 $ -
2014 3| 9n0 33.33 16.10 | $ 18.00 ) § 1,034.64 | $ - |2 $ -
2014 3 [ or27 33.33 16.10 [$18.00][$ 1,034.64 | $ - |2 $ - .
2014 3 | Total $ 13,450.32 [ $  5,068.24 $ 8739208 (S 918.40 - 18 9,310.468
2014] 4 | 10/4 33.33 16.10 |[$ 18.00]$% 1,034.64 | $ - |2 $ -
2014] 4 | 1011 33.33 16.10 [ $ 18.00|$ 103464 [$ 103464 | 2 $ -
2014] 4 { 1018 33.33 16.10 [ $ 18.00 ] $ 103464 |$ 1,11825] 2 $ =
2014] 4 | 1025 33.33 1610 [$1800($ 1,034.64 [ $ - |2 $ -
2014| 4 11 33.33 16.10 | $ 18.00($ 103464 ($ 1,03464 ] 2 $ -
2014} 4 11/8 33.33 16.10 | $ 18.00|$ 103464 | $ 103464 | 2 $ -
2014] 4 | 11115 33.33 16.10 [$ 18008 103464 | $ 103464 | 2 $ -
2014] 4 | 11722 33.33 16.10 |$ 18.00($ 103484 |$ 103464 2 $ -
2014 4 | 11729 33.33 1610 [$ 18.00($% 103464 [ $ - 12 $ -
2014] 4| 1258 33.33 1610 [$ 18.00[$ 103464 ([$§ 834.75] 2 $ 197.40
2014] 4 | 12713 33.33 16.10 | $ 18.00]$ 103464 |$  693.00 |23 $ 197.40
2014] 4 | 12720 33.33 1610 [ $ 1800 |$ 103464 [$  877.850 |23 3 197.40
2014) 4 | 1227 33.33 16.10 | $ 1800 $ 1,03464 [$  558.00 j2.3 $ 197.40
2014] 4 | Total $ 13,450.32 [ § 9,254.70 $ 4,16562|$ 789.60 K 4,885.22

Fite: BPS.07-CA-102517.Cempliance Specification Schedules.xism / Sheet: Harshay - BP (8)

215




Case: 18-1909

Document: 24-4

Filed: 10/08/2018

Page: 299

! NLRB kapay Cald ularon 5
Case Name: |[Lou's Transport, Inc. Schedute A
Case Number. |07-CA-102517 Backpay period:
. Interast
Claimant: |Michael Hershey 312712013 - 10/31/2015 calculated to: N/A
Adjusted
voar late| Week :‘2;‘:::? S:i‘:::: Hourly | Adjusted Gross | Quarter Adjusted Net E"“"";:s Modical | NotBackpay &
*~’| Ending Hours Hours Rate Backpay Interim Backpay (Mitea Expenses Expenses
" ge)
Earnings

2015 1 13 33.33 16.10 {$ 1800/ % 1,034.64 | § 360.00 ] 3 $ 117.57
2015] 1 110 3333 |- 1610 |$18.00|S 103464 |$ 612.00 23 $ 117.57
2015{ 1 N7 33.33 16.10 | $ 180015 103464 1% 43200 3 $ 117.57
2015) 1 1724 33.33 1610 |$1800($ 103464 [$  609.75 [23 $ 117.57
2015] 1 1/31 33.33 16.10 | $ 1800 | $ 10346418 434251 3 $ 117.57
2015] 1 27 33.33 1610 [$18.00($ 1,03464 | § 760.50 {23 $ 117.57
2015) 1 2/14 33.33. 16.10 | $ 1800 $ 1,034.64 | $ 711.00 |23 $ 117.57
2015[ 1 2/21 33.33 16.10 |$ 1800(S 103464 ($ 504.00( 3 $ 117.57
2015] 1 2/28 33.33 16.10 | $18004S 103464 | $ 504.00 | 3 $ 117.57
2015 1 7 33.33 16.10 |$ 18.00($ 103464 |$ 465.75| 3 $ 117.57
2015 1 14 33.33 1610 | $ 18005 1,034.64 | $ 1,014.75 |34 $ 117.87
2015} 1 3/21 33.33 16.10 1 $ 18.00} % 103464 |§ 43425] 3 3 117.57
2015] 1 3728 33.33 16.10 [$ 18003 103464 | $ 609.75 [ 34 3 117.57
2015} 1 Total $ 1345032 | $ 7,452.00 $ 5998328 1,628.41 - $ 7,526.73
2015] 2 4/4 33.33 16.10 | $ 18.00]$ 103464 | § 43200 ] 3 $ 115.00
2015 2 411 33.33 16.10 | $18.00|$% 103464 |8 43200 3 $ 115.00
2015] 2 4/18 33.33 16.10 | $ 18003 103464 |$ 20250 | 2 $ 115.00
2015 2 4125 ° 33.33 16.10 | $ 18.00|$ 103464 |$ 57600]| 2 $ 115.00
2015 2 512 33.33 16.10 | $ 18.00[$ 1,034.64 |$ 103484 | 2 $ -
2015) 2 59 33.33 16.10 |} $ 18.00|$ 103464 | § 1,03464 | 2 $ -
2015 2 5116 33.33 16.10 | $ 18.00($ 103464 [§ 103464 | 2 $ -
2015| 2 523 33.33 16.10 | $ 18.00($ 103464 |$ 103464 2 $. -
2015] 2 | 5/30 33.33 16.10 | $ 1800 § 103464 |$ 82269 ] 2 $ 1156.00
2015{ 2 6/6 33.33 16.10 ($ 18.00( ¢ 103464 |$ 1,03464] 2 $ -
2015 2 8/13 33.33 1610 [ $18.00|$ 103464 |$ 103464 | 2 $ -
2015| 2 820 33.33 16.10 | $ 18008 1,03464 | $ 103464 | 2 $ -
2015) 2 6r27 33.33 16.10 | $ 18.00]$ 1,03464 | $ 103464 | 2 $ d
2015] 2 Total $ 13,450.32 | § 10,742.31 $ 270801[9% 575.00 - $ 3,283.01

File: BPS.07-CA-102517.Comptiance Specification Schedules.xism /'Sheat: Hershey - BP (8)
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l ’ NLRB jackpay CalTlafion 3
Case Name: [Lou's Transport, inc. . Schedule A
Case Number: ]07-CA-102517 _Backpay period:
. Interest
Claimant: [Michael Hershey 3r27/2013 - 10/31/2015 calcutated to: N/A
Adjusted
vear latr| Week ‘:fg"::f S3usted ) Hourly | Adjusted Gross |  Quarter Adjustad Net E:::fs‘:s Modical | NetBackpay &
Ending Hours Hours Rate Backpay Interim Backpay (Mileage) Expenses Expenses
Eamings
2015] 3 7/4 33.33 1610 |$ 18.00|3 1,03464 |$ 1,034.64 | 2 3 -
2015] 3 | 7M1 33.33 1610 | $.18.00| ¢ 103464 |$ 103464 ] 2 $ -
2015) 3 | 7/18 33.33 16.10 [ $ 18.00{$ 1,03464 {$ 1,034.64 | 2 $ -
2015] 3 75 33.33 16.10 " [ $ 1800} $ 1,03464 | $ 103464 2 $ -
2015) 3 8/1 33.33 16.10 | $ 1800]$ 10346418 103464 | 2 S -
2018{ 3 8/8 33.33 16.10 | $ 18.00|$ 103464 |35 103464 2 $ -
2015) 3 8/15 33.33 16.10 [$ 1800 |S 103464 |$ 103464 | 2 $ -
2015} 3 8/22 33.33 1610 | $ 18001 S _ 10346418 1034641} 2 $ -
2015] 3 8129 33.33 1610 [$ 1800 § 103464 |$ 103464 2 $ -
2015] 3 9IS 33.33 16.10 | $ 18008 1,034.64 | $ 103464 | 2 $ -
2015] 3 8/12 33.33 16.10 | $ 18.00]$ 1,03464 | $§ 103484 2 $ -
2015| 3 9/18 33.33 1610 | $ 18001}$ 103484 |$ 1,034.64 ) 2 $ -
2015 3 9/26 33.33 16.10 | $ 1800} 8 103464 |$ 103464 | 2 $ - -
2015| 3 Tota! 3 13.450.32 | $ 13,450.32 $ - - - 3 -
2015] 4 1073 33.33 16,10 | $ 1800 (% 103464 | § 103464 ) 2 $ -
2015] 4 10/10 33,33 16.10 | $ 1800 | $ 1,03464 | $ 1034684 ) 2 $ -
2015 4 10117 33.33 16.10 ]$18.00]|$ 103464 |[$ 103464 | 2 $ =
2015| 4 | 10724 33.33 16.10 | $ 18.00($ 103464 [ $ 103464 ] 2
2015] 4 10/31 33.33 16.10 | $18.00($ 1,03484 | $ 1,131.75] 2
2015| 4 1177 -
2015] 4 1114 -
2015] 4 | 11721 -
2015] 4 | 11728 -
2015) 4 12/5 -
2015 4 12/12 N
.2015| 4 12/19 -
2015) 4 12/26 . -
2015{ 4 Tota) $ 5173201 $ 5.270.31 $ - $ - - $ -
Fllo: BPS.07-CA-102517.Compliance Spscification Schedules.xism / Sheet: Harshey - BP (8)
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NLRB Tckpay Cald ularon 7
Case Name: |Lou's Transport, Inc. Schedule A
Case Number: ]07-CA-102517 Backpay period:
- y . Interest
Claimant: |Michael Hershey 372712013 - 10/31/2015 caleutated to: NI/A
Adjusted
vear late]  Weok :‘f;':l‘::’ Sdjusted) Houdy | Adjusted Gross | Quarter Adjusted et | _Interim Medical | NetBackpay &
Ending Hours Hours Rate Backpay interim Backpay (Miloage) Expenses Expenses
- Eamings
Totals $ 3181191|% 1023030|($ - $ 42,042.22
Total Gross Total Interim
Backpay: Eamings:
$131,226.87 $99,512,06 Daily Compound Interest $ -
Notes Total Backpay and Expenses $ 42,042.22
Kraken Crushed Concrete, P.Q. Box §30563, Livonia, M! 48153,

Calo & Sons Construction, P.O. Box 530563, Livenia, MI 48153,

Road Commissien for Oakiand County, 31001 Lghser Rd., Beverly Hills, Ml 48025.

Tia Marle Trucking, Inc., P.O. Box 530383, Livenia, Ml 48163.

L ES1SA  E

il 2014 - Rate increase pursuant to available information regarding increases in hourly

rates for emplo

of Respondents;

File: BPS.07-CA-102517.Compliance Specificatien Schedules.xism / Shoot: Hershey - 8P (8)
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34
Interim Expenses
Name: |Michael Hershey 1 |ISchedule B
1 o
Mileage
interim Employment Search for Work Rate
Year #| Qtr RIT to R/T to | Additional Fer This
### | # ]Days|Employer | interim job | Mileage |Lodging | Food Mileage | Lodging | Food Other Total Quarter INotes

2013 2] 11 8 64 616 $ 348.04 0.565 K 4/5/13-4/26/13)
2013 2] 13 8 90 1066 b 602.29 0.565 |Calod/26/13-Pres
2013 3 5 8 90 410 E 231.65 0.565 |Calo-Tia Marie
2013 4 5 8 90 410 $ 23165 0.565 |Calo-Tia Marie
2014 1 45 8 80 3690 $ 2.066.40 0.560 |Calo-Tia Marie
2014 2] 64 8 90 5248 $ 2,938.88 0.560 |Calo-Tia Marie
2014 3|20 8 g0 1640 g 918.40 0.560 _|Calo-Tia Marie
2014 4] 15 8 80 1230 $  688.80 0.580 [Calo/Tia Marie
2014 4] 15 8 20 180 $ 100.80 0.560 [R&C12/13/14-4/11/15
2015 127 8 90 2214 $ 1.273.05 0.576 [Calo-Tia Marie
2015 1] 37 8 20| - 444 § 255.30 0.575 |Calo-Tia Marie
2015 2l 1 8 20 132 $ 75.80 0.575 |Calo-Tia Marie
2015 2] 14 8 70 868 $ 489.10 0.575 |Calo-Tia Marie
2015 3 0 0 0 0 $ - 0.576 |Calo-Tia Marie
2015 4 0 0 0 0 $ - 0.575 [Calo-Tia Marie

TOTALS 282 17280 $ 10,230.26

BPS.07-CA-102517.Compliance Specification Schedule B.xism/ Hershey - Expenses
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NLRB Backpay Calculation -1
Adjusted Taxes for Lump Sum Backpay Schedule C

Case Name: Lou's Transport, Inc.
Case Number: 07-CA-102517
Claimant: Michael Hershey

Year Taxable Income

(Backpay) Filing Status State Federal Tax  State Tax
Married Filing
2008 ‘ 0 Jointly/Widower Ml 0 0
Marrled Filing
2009 0 Jointly/Widower Mi 0 0
Married Fillng
2010 0. Jointly/Widower Mi 0 0
Married Filing
2011 0 Jointly/Widower Mi 0 0
Married Filing
2012 0 Jointly/Widower Mi 0 0
Married Filing
2013 $ 3,153.92 Jointly/Widower M $ 31639 $ 14287
Married Filing
2014 $ 28,078.56 Jointly/Widower M $ 330428 $ 1,193.34
TaxesPaid: $§ 361968 §$ 1,336.21
(Sum)
Sum 2000 to Married Filing
2014 $ 31,232.48 Jointly/Widower MI $ 376237 $ 1,327.38
2015 $ 10,809.74
Excess Tax on Backpay: $ 14270 $ -
Incremental Tax on Backpay: $ 34.02
Total Excess Tax on Backpay: $ 176.71
Interest on
Backpay: $ - : Tax on Interest: $ - $ -
Incremental Tax on Interest: $ .
Total Excess Tax on interest: $ -
Additional Tax Liability: $ -
Total Excess Tax Liabllity: $ 176.71

Flle: BPS.07-CA-102517.Compilance Specification Schedules.xism / Sheet: Hershey - BP (8)
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5. Respondents submitted payroll records for their comparable driver employees
(comparable employees) who were hired after April 12, 2011, but before the Charging Party,
who were still employed at the time of the Charging Party’s discharge; and for the first three
comparable employees hired after the Charging Party, who were still employed at the time of the
Charging Party’s discharge. All of these payroll records covered the period of January 1, 2013,
to about March 4, 2016, though some of the payroll records for some of the comparable driver
employees did not extend as long as about March 4, 2016, as described in paragraph 7, below.

6. For the purposes of this Amended Compliance Specification only, the average
hours and average overtime hours worked by Respondents’ comparable employees who were
employed during the periods referenced above, were used as comparable employees to determine
backpay due the Charging Party had he continued to be employed as a reasonable means to
determine an appropriate measure of gross backpay due the Charging Party.

7. An appropriate measure of gross backpay due the Charging Party is determined
by the number of average hours and average overtime hours worked by Respondents’
comparable employees Michael Buchner, Gary Forsyth, David Nigh, Steven Roby, Steven
Sheffield, and Ronnie Smith for the period of about April 1, 2013, to March 4, 2016; and Jeffrey
Clem for the period of about April 1, 2013, to December 26, 2015; Michael Malinowski for the
period of about April 1, 2013, to February 19, 2016; and Kevin Moore for the period about April

1, 2013, to about February 27, 2016.

8. The amount of pay increases reflected in the comparable employees’ backpay
schedules are based on payroll information received from Respondents for the comparable
employees referenced in paragraph 7 above, throughout the backpay period. The pay increases
were applied to the pay rates and the results appear in Schedules A through I

9. Based upon Respondents’ payroll records, cumulative weekly averages were used
for comparable employees’ hours and overtime hours worked by Respondents’ comparable
employees Michael Buchner, Gary Forsyth, David Nigh, Steven Roby, Steven Sheffield, Ronnie
Smith, for the period of about April 1, 2013, to March 4, 2016; Jeffrey Clem for the period about
April 1, 2013, to December 26, 2015; Michael Malinowski for the period of about April 1, 2013,
to February 19, 2016; and Kevin Moore for the period of about April 1, 2013, to February 27,
2016, referenced in paragraph 7, during the backpay period. See Schedules A through I. The
averages for all of these comparable employees were compiled in Schedule J.

10.  An appropriate measure of gross backpay can be obtained during each calendar
quarter of the backpay period based upon the average cumulative hours worked by the
comparable employees referenced above in paragraph 7. This can be determined by the average
number of regular hours and overtime hours worked by these comparable employees. The
average weekly regular hours and average weekly overtime hours of the comparable employees
can reasonably be projected as the regular hours and overtime hours the Charging Party would
have worked each week had he continued to be employed by Respondents. See Schedule K.
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1. Comparable employees’ average weekly hours and average weekly overtime
hours were compared to the Charging Party’s interim earnings he earned during his interim
employment to determine the gross backpay due the Charging Party. See Schedule K.

12. Based upon the above, the total gross backpay amount due the Charging Party is
$11,767.06. See Schedule K.

13. There were no medical expenses incurred by the Charging Party, and therefore
none were added to gross backpay.

14.  The Charging Party incurred necessary expenses in performing interim
employment that he would not have otherwise incurred, such as mileage. In order for the
Charging Party to retain his interim employment, it has been necessary that he commute greater
distances to his interim employers than he had driven to his employment with Respondents. The
mileage amount at the United States Governmental rate for the additional distances driven have
been added as interim expenses to the net backpay. Based on the above, the Charging Party
incurred quarterly interim expenses totaling $31,368.96. See Schedules K and L.

15.  Inorder to obtain the total net backpay and expenses owed the Charging Party, it
is necessary to add the mileage expenses to the gross backpay and then to deduct the interim
earnings the Charging Party obtained. Based upon the above, the total net backpay and expenses
due the Charging Party is $43,136.02.

16.  In accordance with AdvoServ of New Jersey, Inc., ', the Board modified the
recommended tax compensation and Social Security Administration reporting of remedies. The
Board’s modifications require Respondents, within 21 days of the date the amount of backpay is
fixed, to file a report allocating backpay to the appropriate calendar years with the Regional
Director, rather than with the Social Security Administration. The Board noted that this
modified remedy will apply in all pending and future cases involving a backpay order. The
Charging Party is entitled to be compensated for the adverse tax consequences of receiving the
lump-sum backpay for a period over one year. If not for the unfair labor practices committed by
Respondents, the backpay award for the Charging Party would have been paid over more than
one year rather than paid in the year Respondents make final payment in this case. The backpay
for this case should have been earned in 2013, 2014, 2015, and 2016, rather than exclusively in

2016.2

17.  In order to determine what the appropriate excess tax award should be, where
payable, the amount of federal and state taxes need to be determined for the backpay as if the
monies were paid when they were earned throughout the backpay period, as described below in
paragraph 18. Also, the amount of federal and state taxes need to be calculated for the lump sum
payment if the payment was made this year, as described below in paragraph 21. The excess tax
liability is calculated as the difference between these two amounts.

! 363 NLRB No. 143 (March 11, 2016).
2 All information, including the amounts owed will need to be updated to reflect the actual year of payment.
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18.  The amount of taxable income for each year is based on the calculations for
backpay in this amended compliance specification solely for 2014 and is compiled in Schedule
K. Using this taxable income for 2014, federal and state taxes were calculated using the federal
and state tax rates for the appropriate years.? The federal rates are based on the Charging Party’s
filing taxes as Married Filing Jointly/Widower.

19. The amount of taxes owed for 2014 would have been the amount set forth in
Schedule M. The total of these amounts are for federal taxes and for state taxes.

20.  The total amount of the lum? sum award that is subject to this excess tax award is
$11,767.06, and is set forth in Schedule K." The lump sum amount is based on the backpay
calculations described in this specxﬁcatlon The amount of taxes owed in 2014, is based on the
current federal and state tax rates® and on the fact that the Charging Party will be filing his
income taxes as Married Filing Jointly. The amount of taxes owed on the lump sum is calculated
as $00.00, for federal taxes and $00.00 for state taxes and shown in Schedule M.

21.  The adverse tax consequence is the difference between the amount of taxes on the
lump sum amount being paid in 2016, $1,767.06 for federal taxes and $533.05 for state taxes,
and the amount of taxes that would have been charged if these amounts were paid when the
backpay was earned in 2014, $1,767.06 for federal taxes and $533.05 for state taxes. Thus, the
excess tax liability is $00.00 for federal taxes and $00.00 for state taxes.

22.  Where it is payable, the excess tax liability payment that is to be made to the
Charging Party is also taxable income and causes additional tax liabilities. Schedule M also
includes a calculation for these supplemental taxes, where payable. This amount is called the
incremental tax liability. The incremental tax includes all of the taxes that the Charging Party
will owe on the excess tax payment. This incremental tax is calculated using the federal tax rate
used for calculating taxes for the backpay award and the average state tax rate for 2016. This
amount is $00.00, and is shown in Schedule M.

23.  The total excess taxes are the total tax consequences for the Charging Party
receiving a lump-sum award covering a backpay period longer than 1-year. The total excess
taxes owed to the Charging Party are $00.00, which is determined by adding the excess taxes and
incremental taxes, as shown in Schedule M.

24.  Summarizing the facts and calculations specified above, and in the Schedules,

Respondents are liable for the backpay due the Charging Party as described above. The
obligation of Respondents to make the Charging Party whole under the enforced Board Order

? The actual federal tax rates were used, while the state’s average tax rate was used for these previous years.
4 The lump sum amount does not include interest on the amount of backpay owed. Interest should be included in the
lump sum amount; however interest continues to accrue until the payment is made. The lump sum amount will need

to be adjusted when backpay is paid to the discriminatee to include interest.
% Although the backpay period continues to accrue to the present date, there is no excess tax liability for backpay

that would have been earned in the year a lump sum award is made.
S The actual federal tax rates were used for the current year, while an average state tax rate for the current year was

used.
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will be discharged by payment tq th‘e Charging Party of $43,136.02, plus interest accrued to the
date of pay;nen-t and excess tax liability, where payable, as described above in paragraphs 16
tllr;g%:t 217» , minus tax withholdings solely from the net backpay portion, as required by Federal
an e laws.

WHEREFORE, it is prayed that an Order be entered consistent with the above.

ANSWER REQUIREMENT

I_{eSpondents are notified that, pursuant to Sections 102.56 of the Board’s Rules and '
Regulations, they must file an answer to the amended compliance specification and notice of @ ?)

hearing. The answer must be received by this office on or before Monday, July 18, 2016 or

posted marked on or before Sunday, July 17, 2016. Unless filed electronically in a pdf
format, Respondents should file an original and four copies of the answer with this office.

An answer may also be filed electronically by using the E-Filing system on the Agency’s
website. In order to file an answer electronically, access the Agency’s website at
http://www.nlrb.gov, click on E-File Documents, enter the NLRB Case Number, and follow the
detailed instructions. The responsibility for the receipt and usability of the answer rests
exclusively upon the sender. Unless notification on the Agency’s website informs users that the
Agency’s E-Filing system is officially determined to be in technical failure because it is unable
to receive documents for a continuous period of more than 2 hours after 12:00 noon (Eastern
Time) on the due date for filing, a failure to timely file the answer will not be excused on the
basis that the transmission could not be accomplished because the Agency’s website was off-line
or unavailable for some other reason. The Board’s Rules and Regulations require that such
answer be signed and sworn to by Respondents or by a duly authorized agent with appropriate
power of attorpey affixed. See Section 102.56(a). If the answer being filed electronically is a pdf
document containing the required signature, no paper copies of the answer need to be transmitted
to the Regional Office. How